SETTLEMENT AGREEMENT BETWEEN MISSOURI BOARD FOR RESPIRATORY CARE
AND MARK DY o

Come now Mark Dy (“Licensee”) and the Missouri Board for Respiratory Care (“Board”) and enter into
this Settlement Agreement for the purpose of resolving the question of whether I icensas's license as a
respiratory care practitioner will be subject to discipline.

Pursuant to the terms of § 536.060, RSMo, ! the parties hereto waive the right to a hearing by the
Administrative Hearing Commission of the State of Missouri (“AHC”) regarding cause to discipline the
Licensee's license, and, additionally, the right to a disciplinary hearing before the Board under §621.110,
RSMo.

Licensee ackiiowiedges that Licensee understands the various rights and privileges afforded Licensee
by law, including the right to a hearing of the charges against Licensee; the right to appear and be represented
by legal counsel; the right to have all charges against Licensee proven upon the record by competent and
substantial evidence; the right to cross-examine any witnesses appearing at the hearing against Licensee; the
right to present evidence on Licensee’s own behalf at the hearing; the right to a decision upon the record by a
fair and impartial administrative hearing commissioner concerning the charges pending against Licnesee and,
subsequently, the right to a disciplinary hearing before the Board at which time Licensee may present evidence
in mitigation of discipline; and the right to recover attorney’s fees incurred in defending this action against
Licensee’s license. Being aware of these rights provided her by operation of law, Licensee knowingly and
voluntarily waives each and every one of these rights and freely enters into this Settlement Agreement and
agrees to abide by the terms of this decument, as they pertain to Licensee.

Licensee acknowledges that Licensee has received a copy of ihe investigative report and/or other
documents relied upon by the Roard in determining there was cause to discipline Licensee’s license, along with
citations to law and/or regulations the Board believes were violated.

For the purpose of settling this dispute, Licensee stipulates that the factual allegations contained in this
Settlement Agreement are true and stipulates with the Board that Licensee’s license, numbered 2021050197 is

subject to disciplinary action by the Board in accordance with the provisions of Chapter 621 and Sections

334.800 through 334.930, RSMo.

L All statutory references are to Missouri Revised Statutes, as amended, unless otherwise indicated.



Joint Stipulation of Fact and Conclusions of Law

1. The Missouri Board for Respiratory Care is an agency of the State of Missouri, created and
established pursuant to § 334.830 RSMo., for the purpose of executing and enforcing the provisions of
§§ 334.800 through 334.930, RSMo.

2. Licensee, Mark Dy, is licensed by the Board as a respiratory care praciitioner, license number
2021050197. The Board issued Licensee’s license on December 20, 2021, and it expires on July 31, 2026.
Licensee’s Missouri license is now current and active.

3. On or about September 11, 2024, the Board of Respiratory Care received a complaint from Andi
Comer, Nurse Liaison. The Complaint alleged that on September 9, 2024, Licensee was as terminated by
Christian Hospital in St. Louis, Missouri for alleged patient abandonment.

4, The complainant alleged that the during Licensee’s shift, nursing staff was unable to locate the
Licensee and Licensee’s work phone had been left at the nursing station desk. Approximately three hours Iatar
the Licensee was found asleep in a vacant patient's room. It was asserted that it was difficult for staff to awaken
the Licensee and he reportedly appeared to he disorientad when finally awakened. Licensee asserted he was
taking medication that caused him to become sleepy. An attempt to contact Licensee by his employer, Titan
Medical Group, to discuss the termination and {o request a urine drug screen was said by the employer to have
been unsuccessful.

5. On or about September 12, 2024, the Board office requested a response to the complaint be
provided by Licensee.

8. On or about October 12, 2023, Licensee provided a written response in which he acknowledged
leaving his phone at the nurses’ station as an oversight. He asserted he had worked four consecutive twelve-
hour shifts and, acknowledged he felt tired. He denied taking any medication, attributing his falling asleep to
fatigue. He acknowledged he should have reported his fatigue to his supervisor and requested additional
support during his shift.

7. Licensee, as a Respiratory Care Practitioner employed at Christian Hospital in St. Louis,
Missouri, was charged with speciiic duties of patient care during his assigned shift. The abandonment of his

assigned duties of observing, monitoring and assessing patients, prior to end of his shift, regardless of the
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adequacy of staff to patient ratio and/or personal fatigue, placed at risk the health, safety and welfare of the

patients assigned to Licensee.

3.

patient’s room, which constitutes misconduct in the performance and duties of 2 r

9.

Licensee abandoned his duties as a respiratory care provider and was found asleep in a vacant
respiratory care practitioner.

Licensee’s actions did not serve to foster trust in the profession or in the professionals providing

care within the profession.

10.

Section 334.800, RSMo, states in part,
(12) “Respiratory care practitioner”, a person:
(a) Duly licensed by the board:;

(b) Employed in the practice of respiratory care who has the knowledge and skill necessary to
administer respiratory care as defined in this section:

(¢) Who is able {o function in situations of unsupervised patient contact requiring individual
judgment; and

(d) Who is capable of serving as a resource to the physician in relation {o the technical aspects
of respiratory care as to safe and effective methods for administering respiratory care
modalities[.]

Sectlion 334.810, RSMo, states in part,
1. The “practice of respiratory care” includes, but is not limited to:

(1) The administration of pharmacologic, diagnostic and therapeutic agents related to
respiratory care to implement a disease prevention, diagnostic, treatment or pulmonary
rehabilitative regimen prescribed by a physician or by clinical protocols pertaining to the
praciice of respiraiory care;

(2) Observing, examining, monitoring, assessment and evaluation of signs, symptoms
and general physical response to respiratory care procedures, including whether such
are abnormal, and implementation of changes in procedures based on observed
abnormalities, appropriate clinical protocols or pursuant to a prescription by a physician
licensed under chapter 334, or a person acting under a collaborative practice agreement
as authorized by seclion 334.104[.]

Regulation 20 CSR 2255-5.010 states, in relevant part:

(1) All respiratory care practitioners and permit holders shall—

(A) Demonstrate behavior that reflects integrity, suppoits objectivity, and fosters trust in the
profession and its professionals;

{(J) Comply with state and federal laws;

(2) Failure of a respiratory care practitioner or permit holder to adhere to the code of ethics
constitutes grounds for discipline of the license or permit.
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13. Regulation 20 CSR 2255-5.020 states, in relevant part:
(1) Professional conduct in the practice of respiratory care shall not include:
(A) Committing any act which endangers patient health, safety or welfare[.]
14, Licensee’s conduct, as described, was a violation of professional trust and/or professional
confidence and a violation of the ethical standards of practice for the profession.
16. Cause exists for the Board to take disciplinary action against Licensee’s license under
§ 334.920.2 (5), and (12), RSMo, which states in pertinent part:
2. The board may cause a complaint to be filed with the administrative
hearing commission as provided by chapter 621, RSMo, against any holder of
any certificate of registration or authority, permit or license required by sections
334.600 o 354.930 or any person who has failed to renew or has surrendered his

or her certificate of registration or authority, permit or license for any one or any
combination of the following causes:

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation
or dishonesty in the performance of the functions and duties of a respiratory
care praciitioner;

(12) Violation of any professional trust or confidencel.]
Joint Agreed Disciplinary Order

Based upon the foregoing, the parties mutually agree and stipulate that the following shall constitute the
disciplinary order entered by the Board in this matter under the authority of § 621.045.3, RSMo:

16. The terms of discipline shall include that the respiratory care practitioner license be placed on
PROBATION for a period of two (2) years (*disciplinary period”). During Licensee'’s probation, Licensee shall be
entitled to engage in the practice of respiratory care under §§ 334.800 through 334.930, RSMo, provided

Licensee adheres to all of the terms of this Settlement Agreement.

L GENERAL REQUIREMENTS

A. Licensee shall meet with the Board or its representatives at such times and places as required hy
{he Board after notification of a required meeting.
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Licensee must submit to random alcohol/drug screen testing during the disciplinary period and '
cause the re_mdom alcohql/drug screen testing reports to be submitted to the Board within six weeks
of the effective date of this order. These alcohol/drug screens shall be taken at Licensee’s

AVRARes T
expense.

Licensee m_usﬁ make the necessary arrangements to set up alcohol/drug screen testing with a
chgmpany within two weeks of the effective date of this order and submit proof of having done so to
the Board.

Licensee must submit quarterly employer evaluation forms from each and CVeiy respiratory care
employer of hers o be submitted to the board within six (6) weeks of the effective date of this order.
That evaluation shall include information as to License’s orientation and training and overall
competency in practicing respiratory care. Thereafter, employment evaluation forms will be due on
the 1% days of May, August. November and February of every year that this Settlement Agreement
is in force. The evaluation form shall be completed by Licensee'’s supervisor within a four (4) week
period prior to the date it is due. If Licensee ends employment with a healthcare employer, she shall,
in addition, cause a final evaluation form from that supervisor to be submitted to the board within six
(6) weeks following the iast day of employment.

Licensee shall submit reports to the Missouri Board for Respiratory Care, P.0. Boy 1335, Jefferson
City, Missouri 65102, stating truthfuily whether Licensee has compiied with all the terms and
conditions of this Settlement Agreement by no later than January 1 and July 1 during each year of
the disciplinary period.

Licensee shall keep the Board apprised of Licensee’s current home and work addresses and
telephone numbers. Licensee shall inform the Board within ten days of any change of home or work
address and home or work telephone number.

Licensee shall comply with all provisions of the Respiratory Care Practice Act, §§ 334.800 through
334.930, RSMo; all applicable federal and state drug laws, rules, and regulations; and all federal
and state criminal laws. “State” here includes the state of Missouri and all other states and
lerritories of the United States.

During the disciplinary period, Licensee shall timely renew Licensee's license and timely pay all fees
required for licensing and comply with all other board requirements necessaiy to maintain
Licensee’s license in a current and active state.

If at any time during the disciplinary period, Licenses leaves the state of Missouri, ceases to be
currently licensed under provisions of §§334.800 through 334.930, RSMo., or fails to advise the
Board of Licensee’s current place of business and residence, the time of Licensee’s absence,
unlicensed status, or unknown whereabouts shall not be deemed or taken as any part of the time of
discipline so imposed in accordance with § 334.920.3, RSMo.

During the disciplinary period, Licensee shall accept and comply with unannounceq visits frorp the
Board’s representatives to monitor Licensee’s compliance with the terms and conditions of this
Setllement Agreemeit.

If Licensee fails to comply with the terms of this Settlement Agreemgnt, ir! any r_espect, thei Board
may impose such additional or other discipline that it deems appropriate, including revocation.

This Settlement Agreement does not bind the Board or restrict the remedie_s available to it _
concerning any other violation of §§ 334.800 through 334.930, RSMo, by Licensee not specifically

mentioned in this document.
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4 The parties to this Agreement understand that the Missouri Board for Respiratory Care willv .
maintain this Agreement as an open record of the Board as provided in Chapters 334, 610, 324, RSMo.

18. The terms of this Settlement Agreement are contractual, legally enforceable, and binding, not
merely recital. Except as otherwise provided herein, neither this Settlement Agreement nor any of its provisions
may be changed, waived, discharged, or terminated, except by an instrument in writing signed by the party
against whom the enforcement of the change, waiver, discharge, or termination is sought.

19. Licensee, together with Licensee’s heirs and assigns, and Licensee’s attorneys, do hereby
walive, release, acquit and forever discharge the Board, its respective members and any of its employees,
agents, or attorneys, including any former Board members, employees, agents, and attorneys, of, or from, any
liability, claim, aciions, causes of action, fees, costs and éxpenses, and compensation, including but not limited
to, any claims for attornev’s fees and expenses, including any claims pursuantto § 536.087, RSMo, or any
claim arising under 42 U.S.C. § 1983, which may be based upon, arise out of, or relate to any of the matters

raised in this case, its settlement, or from the negotiation or execution of this Settlement Agreement. The
parties acknowledge that this paragraph is severable from the remaining portions of this Settlement Agreement
in that it survives in perpetuity even in the event that any court of iaw deems this Settiement Agreement or any
portion thereof to be void or unenforceable,

20. I no contested case has been filed against Licensee, Licensee has the right, either at the time
the Settlement Agreement is signed by all parties or within fifteen days thereafter, to submit the Agreement to
the Administrative Hearing Commission for determination that the facts agreed to by the parties to the
Settlement Agreement constitute grounds for denying or disciplining the license of the Licensee, If Licensee
desires the Administrative Hearing Commission to review this Agreement, Licensee may submit this request to:
Administrative Hearing Commission, P.0. Rox 1557, United States Post Office Building, 131 West High
St, Jefferson City, MO 65102.

21. If Licenses has requested review, Licensee and Board jointly request that the Administrative
Hearing Commission determine whether the facts set forth herein are grounds for disciplining Licensee’s license
and issue findings of {act and conclusions of law stating that the facts agreed to by the parties are grounds for
disciplining Licensee’s license. Effective the date the Administrative Hearing Commission determines that the

Agreement sets forth cause for disciplining Licensee’s license, the agreed upon discipline set forth herein shall



go into effect. If the Licensee does not submit the Agreement to the Administrative Hearing Commission for

determination, the Agreement shall become effective fifteen (15) days following the signature of the Board’s

Executive Director. unless waived by the Licensee pursuant to the completion of the enclosed 15-day waiver

attestation.
LICENSEE BOARD
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Mark Dy

Yanassa Beauchamp,
Executive Director
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