ADMINISTRATIVE HEARIN ECCOMMISSION OF MISSOURI
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Respondent. ;
DECISION

We grant Carlos M. Yanez’s application for licensure as a respiratory care practitioner!
(RCP). The license shall be subject to probation for a period of two years under the terms and
conditions set forth in this decision.

Procedure

On January 22, 2024, Yanez filed a complaint appealing the Missouri Board for
Respiratory Care’s (Board) decision to deny his application for licensure. The Board filed a
motion to dismiss or for more definite statement on February 5, 2024. On February 13, 2024, we
denied the motion to dismiss, but granted the Board’s motion for more definite statement. On
February 13, 2024, Yanez filed an amended complaint, requesting only a probationary license.
With our leave, the Board filed its first amended answer on August 15, 2024.

We held a hearing on the matter on August 22, 2024. Assistant Attorney General
Gabriela M. Gonzalez represented the Board. Yanez represented himself. The matter became

ready for our decision on October 21, 2024, when the final written argument was due.

! “Respiratory care practitioner” is defined in § 334.800.2(12) RSMo 2016. Statutory references are to
RSMo 2016 unless otherwise noted..



Findings of Fact

1. On August 29, 2023, Yanez applied to the Board for licensure as an RCP.

2. Yanez holds an associate’s degree in respiratory care and is a registered respiratory
therapist through the National Board for Respiratory Care.?

3. On December 20, 2023, the Board denied Yanez’s application for licensure.

Alcohol Abuse and Sobriety 2001 to 2011

4. Yanez enlisted in the U.S. Air Force at age 18. Yanez has admitted that during his
time in the military, he was not able to control the amount of alcohol he drank, and he
experienced blackouts when drinking. In April 2002, the Air Force discharged Yanez for
misconduct for actions resulting from his drinking. Yanez was 19 years old at the time of his
discharge.

5. Yanez continued his excessive drinking habits for years, unwilling to admit his
substance abuse problem with alcohol. During this time, Yanez had no control over the amount
he drank once he consumed the first alcoholic drink.

6. From 2001 through 2011, Yanez was arrested and convictgd of numerous crimes
related to his alcohol abuse, including six convictions for public intoxication, three convictions
related to driving while intoxicated, a conviction for lewd conduct, another for fighting, and a
conviction for disturbing another person with a loud noise. All of these convictions were under
California state law. He was also arrested for an alcohol-related violation of a municipal
ordinance in Oklahoma in 2001.

7. Yanez’s 2006 conviction for engaging in lewd or dissolute conduct in public resulted
from an incident when Yanez, in a state of intoxication, dropped his pants, exposed his genitals,
yelled f**k you, gave the middle finger, and exposed his buttocks, all to a person in front of him.

Yanez was originally charged with indecent exposure and had he been convicted of that charge;

2 See § 334.800.2(5) and (10).



he would have been required to register as a sex offender. However, because the act was not
sexual or for the intent of sexual gratification, but rather committed out of belligerence, the
charge was amended to lewd conduct.

8. Yanez married in February 2011, became a step-parent, and had his first child in May
2011.

9. Following a July 19, 2011 plea of no contest to a charge of driving under the
influence, Yanez was convicted and sentenced to jail time. Yanez’s time in jail led him to deeper
spirituality and determination to use his faith and church ministry to overcome his addiction.

10. Beginning in 2011, Yanez remained sober over ten years. During this time, he was
issued an RCP license in California.

California Licensure

11. Yanez applied for an RCP license in California on September 16, 2016.

12. On June 2, 2017, a Statement of Issues was filed with the State of California
Respiratory Care Board (CA Board) seeking the denial of Yanez’s application.

13. The challenge to Yanez’s application was based on Yanez’s criminal convictions
and alcohol use from 2001 to 2011.

14. OnJuly 11,2017, Yanez entered into a Stipulated Settlement and Disciplinary Order
(2017 Settlement) agreeing to the issuance of an RCP license, immediate revocation of the
license, stay of revocation, and five years’ probation. As part of his probation, Yanez’s license
was suspended for 12 days.

15. In the 2017 Settlement, Yanez admitted the truth of the allegations related to his
criminal convictions and alcohol use described above in Findings of Fact 4 -7.

16. The 2017 Settlement recited the alleged causes for the CA Board’s denial of Yanez’s

application as:



a. “Conviction of a crime that substantially relates to the qualifications, functions, or
duties of” an RCP, and violation of a provision of Chapter 8.3, Respiratory
Therapists, citing Cal. Bus. & Prof. Code § 3750(d) and (e).>
b. Grounds for discipline under Cal. Bus. & Prof. Code § 3750.5(b), (d), and (e) for
use of alcohol “to an extent or in a manner dangerous or injurious to himself ...,
or to others, or that impaired his ... ability to conduct with safety the practice
authorized by” the license, criminal conviction for consumption of alcohol, and
confined by a court for use of alcohol.*
¢. Yanez admitted the causes for discipline alleged by the CA Board.
17. On August 24, 2017, the CA Board issued a decision adopting the 2017 Settlement.
18. On October 30, 2020, upon Yanez’s request, the CA Board terminated his license
probation.
2022 Relapse and Inpatient Alcohol Treatment
19. After remaining sober for over ten years, Yanez experienced a series of personal
relationship and financial problems involving his wife and ministry partners during 2021 and
2022 due, in part, to the Covid-19 pandemic. He moved out of the family home and into an RV
and struggled with lack of visitation with his son. These stressors culminated in a decision to
“seek comfort from alcohol in April 2022.” Ex. A at 4. Yanez’s relapse lasted five months,
during which he was arrested twice for driving while intoxicated.
20. After his arrests in 2022, Yanez voluntarily entered an inpatient treatment center on
September 5, 2022, his sobriety date. Yanez completed inpatient treatment on October 26, 2022,

and Yanez completed a month of intensive outpatient treatment. The treatment center described

3 The California Code of Regulations, title 16, section 1399.370(a) and (c)(3) specifically state that a
“conviction of a crime involving driving under the influence” is automatically a crime related to the qualifications,
functions, or duties of an RCP. [Ex. 1 at 9] References to California licensing statutes and regulations are to those
in effect at the time of the CA Board’s actions.

4 See also Statement of Issues at pp. 15-16.



Yanez as “a model clié:nt ... staying engaged, compﬁant,»and cooperative with all clinical
recommendation[s].” Ex. E at 10: Thereaftér, while in California, Yanez was actively engaged
with AA and working with his AA sponsor. .

2023 CA License Probation

21. On March 10, 2023, an Accusation was filed with the CA Board seeking revocation
or suspension of Yanez’s license based on the 2022 alcohol-related arrests.’ Specifically, the
Board alleged:

a. On November 3, 2022, Yanez pled no contest to and was convicted of driving
with a BAC level of 0.08% or more, in violation of California Vehicle Code
§ 23152(b), a misdemeanor, in the Los Angeles County Superior Court. The court
sentenced Yanez to, among other things, three years’ probation, fines, and
enrollment in and completion of a three-month alcohol counseling program.

b. On March 28, 2022, Yanez was arrested for driving under the influence and hit
and run involving a crash. The criminal case involving this arrest is still pending.

c. On May 13, 2023, Yanez entered into a Stipulated Settlement and Disciplinary
Order (2023 Settlement) agreeing to revocation of his license, stay of revocation,
and four years’ probation. As part of the 2023 Settlement, Yanez admitted the
truth of the allegations and charges in the Accusation.

22. The 2023 Settlement provides that “[pleriods of residency or practice outside
California, whether [those periods] are temporary or permanent, will toll the probation period,”
and travel outside of California for more than 30 days must be reported to the CA Board.

23. The CA Board adopted the 2023 Settlement and Yanez’s California RCP license was

placed on probation.

5 The CA Board only alleged cause for discipline based on Yanez’s 2022 conduct, not for any prior
criminal convictions or cause alleged in the Statement of Issues and 2017 Settlement.
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24. Effective October 1, 2023, the prbbétionary period for Yanez’s California RCP
license was tolled when he moved to Missouri.
Recent Work ﬁistory qnd References

25. Yanez worked as a sleep technician for the Southern California Sleep Disorders
Specialists from January through September 2023. While there, Yanez “demonstrated
outstanding patient care” and received “great feedback™ from patients and co-workers.

26. Yanez moved to Missouri from California in October 2023. He has been employed
by the Lake Regional Health System as a polysomnographer (sleep technician) in its sleep lab
since November 2023. Yanez’s employer is aware Yanez is a recovering alcoholic, but Yanez’s
boss and the physician overseeing the sleep lab have no concerns regarding patient care or safety
when Yanez is working. Yanez is a pleasure to work with, professional with co-workers and
patients, happy demeanor, dependable, and a great communicator. Yanez exhibits compassionate
and friendly interactions with the patients. Yanez received the highest score possible on his May
2024 evaluation. Yanez’s boss and the lab’s physician value Yanez as an important member of
their team and commend Yanez’s hard work on his addiction, family life, and career, and support
Yanez’s licensure.

27. In Missouri, Yanez joined a new church and is under the mentorship of the associate
pastor and her husband (who is also a recovering addict). The pastor and her husband have
connected with Yanez and his family spiritually and socially, and they meet regularly for bible
study and to enjoy each other’s company. The pastor recommended Yanez for a probationary
license.

28. Yanez takes disulfiram, generically known as Antabuse,® daily. Disulfiram blocks

the processing of alcohol in the body, and drinking even a small amount of alcohol causes a bad

6 “Antabuse causes a physical sensitivity to alcohol such that, if a person drinks even a small amount of
alcohol while taking the medication, the result will be highly unpleasant physical reactions.” Cotton v. Wilson, 576
S.W.3d 626, 644 (Tenn. 2019). “Antabuse is used to treat chronic alcoholism.” Wilkinson v. Astrue, No. 4:10-CV-
2376,2012 WL 1580993, at n.44 (M.D. Pa. 2012) (citation omitted).
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reaction, such as vomiting, hives, and throbbing headaches. Yanez voluntarily takes the
medication to demonstrate his commitrr-lent to his sobriety and recovery, and “being the best
practitioner, husband and father.” Ex. A at 6.

29. Yanez never went to work drunk.

30. Yanez is seeking a probationary license subject to whatever terms and conditions are
necessary.

Conclusions of Law

We have authority to hear Yanez’s complaint. Sections 621.0457 and 334.920.1.8 When
an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds
for denial of the application. Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App. E.D. 1984).
Yanez has the initial burden to show that he is qualified for licensure as an RCP under the laws
relating to the profession. Section 621.120. The Board did not challenge Yanez’s qualifications
to be an RCP pursuant to § 334.870. Thus, the burden shifts to the Board to show cause exists to
deny the application. See Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo.
App. E.D. 1989); Kerwin v. Mo. Dental Bd., 375 S.W.3d 219, 230 (Mo. App. W.D. 2012). The
degree of proof required is a preponderance of the evidence: “evidence which as a whole shows
the fact to be proved [is] more probable than not.” Kerwin, 375 S.W.3d at 230, quoting State Bd.
of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App. W.D. 2000). If the Board carries that burden,
we make the decision whether to grant the application de novo, exercising the discretion
originally granted to the Board. See State Bd. of Regis n for the Healing Arts v. Trueblood, 368
S.W.3d 259, 264-67 (Mo. App. W.D. 2012).

This Commission must judge the credibility of witnesses, as well as the weight and value
of the evidence. Faenger v. Petty, 441 S.W.3d 199, 204 (Mo. App. W.D. 2014). We have the

discretion to believe all, part, or none of the testimony of any witness. Dorman v. State Bd. of

7 Statutory references are to RSMo 2016, unless otherwise indicated.
8 RSMo Supp. 2020.
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Regis’n for the Healing Arts, 62 S.W.3d 446, 455 (Mo. App. W.D. 2001). We find Yanez’s
testimony to be genuine and credible, evincing a sincere desire to maintain his sobriety for his
family, work, and licensure. Yanez was honest and forthcoming in addressing his criminal past,
and demonstrated he is a valuable asset to his employers and a compassionate and professional
health care provider to his patients.

Evidentiary Issues

For clarity of the record, the following is a summary of Yanez’s documents admitted into
evidence. Exhibits A, C,° D, and E were admitted in their totality. We admitted only the first
three letters'” and last letter of Yanez’s offered Exhibit B.!! Because Exhibit E is replete with
personal identification information (dates of birth, Social Security numbers) and individually
identifiable health information, we close Exhibit E. 1 CSR 15-3.410.

Discretionary Cause for Denial

Section 334.920 provides the Board with discretion in disciplining licensees and denying
applicants a license. In its amended answer, the Board alleges cause to deny Yanez a license
pursuant to § 334.920.1 and .2(1), (6), (8), and (14), which provide in relevant part:

1. The board may refuse to issue or renew any certificate of registration or
authority, permit or license required pursuant to sections 334.800 to
334.930 for one or any combination of causes stated in subsection 2 of this
section. The board shall notify the applicant in writing of the reasons for
the refusal and shall advise the applicant of his or her right to file a
complaint with the administrative hearing commission as provided by
chapter 621.

2. The board may cause a complaint to be filed with the administrative
hearing commission as provided by chapter 621 against any holder of any
certificate of registration or authority, permit or license required by
sections 334.800 to 334.930 or any person who has failed to renew or has
surrendered his or her certificate of registration or authority, permit or
license for any one or any combination of the following causes:

° During the hearing, we closed 16 pages of Exhibit C (patient review forms).
10 Two from Lake Regional Health System and one from Southern California Sleep Disorder Specialists.
11 From the associate pastor at his current church.
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i (1) Use or unlawful possession of any controlled substance, as defined in
chapter 195, or alcoholic beverage to an extent that such use impairs a
- person’s ability to perform the work of a respiratory care practitioner;

* ok ok

(6) Violation of, or assisting or enabling any person to violate, any
provision of sections 334.800 to 334.930 or any lawful rule or regulation
adopted pursuant to sections 334.800 to 334.930;

* ok k

(8) Disciplinary action against the holder of a license or other right to
practice any profession regulated by sections 334.800 to 334.930 granted
by another state, territory, federal agency or country upon grounds for
which revocation or suspension is authorized in this state; [or]

* 0k Ok

(14) Committing unethical conduct as defined in the ethical standards for
respiratory care practitioners adopted by the division and filed with the
secretary of state[.]

Use of Alcohol Impairing Ability to Work as an RCP
Subdivision (1)

Section 334.920.2(1) provides cause to discipline when an individual’s use of alcohol is
“to an extent that such use impairs a person’s ability to perform the work of” an RCP. The Board
presented no evidence that Yanez was alcohol-impaired when he worked as an RCP, and we
have found as fact that he was not. However, the Board alleges cause to deny Yanez a license
pursuant to § 334.920.2(1) because the CA Board’s discipline of Yanez’s license is a direct
consequence of his alcohol abuse. That discipline included a 12-day suspension that the Board
alleges “affected [ Yanez’s] ability to provide care to his patients at that time.” Additionally, the
Board asserts that the currently pending alcohol-related criminal charges impair his ability to
perform as an RCP. Brief at 8.

To support cause for denial based on Yanez’s impairment to perform as an RCP, the
Board argues that Yanez’s “alcohol abuse continues to be a detriment as he currently has
criminal charges pending related to his alcohol use.” Brief at 8. We reject this argument for two

reasons. First, the Board’s amended answer did not provide notice that Yanez’s pending charges
9



supported cause under § 334.920.2(1). In a licensing case, the agency must provide notice of
conduct alleged and the law supporting discipline for that conduct. Duncan v Mo. Bd. for
Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 538-39 (Mo. App.'E.D. 1988). When a
license applicant files an appeal from an agency decision, the agency provides notice of the
reasons for the license denial in its answer. Ballew, 670 S.W.2d at 103. Although the Board’s
answer alleges the pending charges, the Board does not provide notice to Yanez that those
charges are cause for denial under subdivision (1). See First Amended Answer at Count II, pp. 9-
10.

Second, at the time of the hearing, the charges arising from Yanez’s March 2022 arrest
were still pending and cause based on unresolved criminal charges is speculative and merely
advisory. Chesterfield Spine Ctr., LLC v. Best-Buy Co., Inc., 617 S.W.3d 450, 463 (Mo. App.
W.D. 2021) (an opinion is merely advisory when it is based on hypothetical facts); Wasinger v.
Labor & Indus. Relations Comm’n, 701 S.W.2d 793, 794 (Mo. App. E.D. 1985) (administrative
commissions and the courts may not render advisory opinions).

The Board also argues that Yanez missed 12 days of work as an RCP when California
suspended his license as “a direct consequence of [Yanez’s] alcohol abuse[,]” and therefore,
Yanez’s “alcohol use impaired his ability to perform as a” RCP. Brief at 8, 12. The Board relies
on two cases, Merwin v. State Bd. of Regis’n for the Healing Arts, 399 S.W.3d 110 (Mo .App.
W.D. 2013), and Koetting v. State Bd. of Nursing, 314 S.W.3d 812 (Mo. App. W.D. 2010), to
support the connection between the suspension and cause for denial under § 334.920.2(1).

Koetting involved a nurse absent from work due to alcohol abuse. 314 S.W.3d at 819.
The court held that “Koetting’s disregard of her professional responsibilities by engaging in
alcohol use, which causes a pattern of absenteeism, impaired her ability to work as a nurse and
was subject to discipline under section 335.066.2(1).” Id. at 818. The court relied, in part, on the
definition of professional nursing in § 335.016(15), “[t]he coordination and assistance in the

delivery of a plan of health care with all members of a health team[,]” and held that “[i]t is the
10



unique expertise of a nurse in the setting of a health team that makes habitual absences from
work due to alcohol misuse so critical to the performance of the duties of a licensed nurse.” /d.
The court then restated its holding:

[W]e find that the language “Use ... of any ... alcoholic beverage to an

extent that such use impairs a person’s ability to perform the work of any

profession licensed or regulated by sections 335.011 to 335.096,” makes

clear that section 335.066.2(1) is broad enough in scope to include

habitual absenteeism due to alcohol use. While a nurse may not be

disciplined solely because of absence from work, when such absence is

caused by alcohol impairment, and more particularly when such conduct

becomes frequent or habitual, discipline under section 335.066.2(1) is

appropriately invoked.
1d. at 820. Further, the court stated in a footnote that its “ruling ... is fact specific” because
“Koetting’s relevant conduct was not isolated—it was habitual and it was the sort of conduct that
reflected an unwillingness by Koetting to ‘coordinate and assist’ Koetting’s ‘health team,’ a
responsibility that Koetting statutorily owes to her profession.” Id. at n.7.

Merwin involved a doctor “who experienced several absences because of his alcohol
consumption.” 399 S.W.3d at 115. The doctor in Merwin was not fit to return to work for over a
month because of “the effects of his alcohol consumption” and “his absence for that period of
time was a direct result of his alcohol consumption.” Id. at 115. The court concluded there was
cause to discipline the doctor for his misuse of alcohol based on the “statutory interpretation and
reasoning in Koetting.” Id. at 116.

The Board urges us to apply Koefting and Merwin to this case. We agree with the Board’s
assertion that the court’s interpretation of the statutes at issue in Koetting and Merwin apply in
this case because the relevant statutes are identical. Compare § 334.920.2(1) with § 335.066.2(1)
and § 334.100.2(1). But we read Koetting and Merwin as addressing the issue of whether a
healthcare professional may be disciplined based on absences that are the result of alcohol abuse.
The Koetting court held that “[wlhile a nurse may not be disciplined solely because of absence

from work, when such absence is caused by alcohol impairment, and more particularly when

such conduct becomes frequent or habitual,” there is cause for discipline. 314 S.W.3d at 820.
11
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The Merwin court applied the logic of Koefting and held that the doctor’s “absence for that
period of time was a direct result of his alcohol consumption.” 399 S.W.3d at 115. Thus, under
Koetting and Merwin, there would be cause for discipline under § 334.920.2(1) when an
employee’s habitual absences from work are due to alcohol abuse. See Merwin, 399 S.W.3d at
114 (“a finding of cause to discipline based upon the existence of off-duty conduct that interferes
with job performance.”).

The Board bears the burden of establishing cause for denying Yanez’s license by a
preponderance of the evidence. Although the 12-day suspension ordered as part of the 2017
Settlement could have impaired Yanez’s ability to perform as an RCP, the evidence establishes
Yanez did not have a license until the CA Board approved the 2017 Settlement. The 12-day
suspension then went into effect immediately. There is no evidence in the record that Yanez had
been practicing or employed as an RCP prior to the effective date of the settlement, or that he
had potential employment as an RCP. In the absence of such evidence, the Board has failed to
prove the suspension kept him from providing services to his patients as an RCP.!? Because there
is no evidence that Yanez was ever absent from work as an RCP because of alcohol abuse or his
alcohol consumption interfered with his job performance as an RCP, Koetting and Merwin do not
control the outcome of this case. We conclude Yanez was not impaired at work or unable to
work as an RCP due to his consumption of alcohol.

We find that there is no cause for license denial under § 334.920.2(1).

Committing Unethical Conduct
Subdivision (14)

The Board alleges cause exists to deny Yanez a license pursuant to § 334.920.2(14)

because he engaged in unethical conduct as defined by 20 CSR 2255-5.010 (titled Code of

12 The Board obliquely contends that Yanez’s current pending criminal charges as a result of his alcohol
use have impaired Yanez’s ability to perform as an RCP. The Board did not present evidence regarding, nor explain
in its brief, how Yanez’s unresolved criminal charges impairs or impaired his ability to perform as an RCP.
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Ethics),'? that provides that all licensees shall “[c]lomply with state and federal laws[,]” and
failure “to adhere to the code of ethics constitutes grounds for discipline[.]” 20 CSR 2255-
5.010(1)(J) and (2). Because he violated the laws of California numerous times as evinced by his
convictions, '* there are grounds to deny Yanez’s RCP license application under § 334.920.2(14)
for committing unethical conduct as defined by the Board’s code of ethics.

Violation of Board Regulations
Subdivision (6)

The Board contends that Yanez may be denied a license pursuant to § 334.920.2(6) for
violating the Board’s regulations. As stated in the immediately preceding section, we find that
Yanez violated the Board’s code of ethics, 20 CSR 2255-5.010(1)(J), by violating California
laws. Therefore, cause exists to deny Yanez a license under § 334.920.2(6).

In addition to the ethical violation based on Yanez’s criminal convictions, the Board
argues that Yanez may be denied a license under § 334.920.2(6) because he engaged in
unprofessional conduct by exposing himself “for the purpose of sexual gratification,” an act that
violates subdivision (1)(L) of 20 CSR 2255-5.020. This regulation “defines what is considered
unprofessional conduct for respiratory care practitioners.” 20 CSR 2255-5.020 (Purpose). Yanez
does not dispute that he committed the crime of lewd conduct in California when he exposed
himself in public. But the Board offers no evidence that his actions were “for the purpose of
sexual gratification.” To the contrary, because the act was not sexual or for the intent of sexual
gratification, but rather was committed out of belligerence, his original charge of indecent

exposure was amended to lewd conduct. Yanez was intoxicated at the time of the incident, and

13 Ethical conduct involves following specific codes of conduct or regulations set out by the Board. See
generally, DeFoe v. Am. Family Mut. Ins. Co., 526 S.W.3d 236, 241 (Mo. App. W.D. 2017) (“professionals owe a
special duty to abide not only by federal and state law, but also by the recognized codes of ethics of their
professions.”” (Internal citation omitted)).

4 On his list of his criminal cases, Yanez indicates that the courts dismissed almost of all his criminal cases
after his convictions pursuant to California Penal Code §§ 1203.4 and 1385. [Exhibit D at 1-2] Yanez filed no brief
and made no argument at the hearing that the California convictions cannot be considered in determining cause for
license denial. We decline to address an issue not raised by a party.
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we find his testimony credible that his actions were not for sexual gratification and did not
violate 20 CSR 2255-5.020(1)(L).

Cause exists to deny Yanez a license pursuant to § 334.920.2(6) for violating the Board’s
regulation regarding ethical conduct arising from Yanez’s California convictions. We do not find
cause to deny Yanez a license under § 334.920.2(6) for a violation of 20 CSR 2255-5.020(1)(L).

Discipline of License by Another State
Subdivision (8)

The Board alleges it has cause to deny Yanez a license because the CA Board disciplined
his RCP license. Section 334.920.2(8) provides that a license may be denied where another state
has taken disciplinary action' against a licensee “upon grounds for which revocation or
suspension is authorized in this state[.]”!® Thus, there is a two-part analysis under this
subdivision: (1) we must find there was discipline by another state; and (2) that the grounds for
discipline in the other state are authorized by Missouri. As to the first part, California twice
disciplined Yanez’s RCP license, in 2017 and 2023. Our focus is on the second part of the
analysis for discipline under § 334.920.2(8): whether Yanez’s conduct in California would
subject him to discipline in this state.

As discussed above, Yanez’s convictions are grounds for discipline in Missouri pursuant
to § 334.920.2(6) and (14) because Yanez violated California law and thereby engaged in
unethical conduct and violated a Board regulation. Therefore, the California convictions and
their underlying conduct are cause for denial under § 334.920.2(8).

The Board contends it may deny Yanez’s application under subdivision (8) where
California’s discipline of Yanez for his alcohol use is grounds for discipline in Missouri. We

concluded earlier that there is no cause for discipline under § 334.920.2(1) because there was no

15 “Disciplinary action” is “any censure, reprimand, suspension, denial, revocation, restriction or other
limitation placed upon the license of a person[.]” Bhuket v. State ex rel. Mo. State Bd. of Regis’n for the Healing
Arts, 787 S.W.2d 882, 885 (Mo. App. W.D. 1990) (interpreting “disciplinary action” as a nontechnical term for
purposes of § 334.100.2(8) RSMo Supp. 1984). The CA Board’s recent probating of Yanez’s license as part of the
2023 Settlement is a limitation of his license and, thus, disciplinary action.

16 The grounds for suspending or revoking an RCP license in Missouri are found in § 334.920.2.
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evidence that Yanez’s alcohol use impaired his ability to perform as an RCP. Therefore, no cause
exists to deny Yanez a license under § 334.920.2(8) on this basis.!”

Cause exists to deny Yanez a RCP license pursuant to § 334.920.2(8) for conduct that
would be grounds for discipline in Missouri under § 334.920.2(6) and (14), but not under
§ 334.920.2(1).

Rehabilitation and Exercise of Discretion

Although there is cause to deny Yanez a license, the Board (and this Commission in its
stead), has the discretion under §§ 324.038 and 334.920.3'8 to award him a license despite that
finding. See Missouri Real Estate Comm’n v. Held, 581 S.W.3d 668, 673-74 (Mo. App. W.D.
2019). The primary purpose of licensing statutes is to protect the public served by the licensed
professional, not to punish misconduct. Walsh v. Mo. State Bd. of Nursing, 689 S.W.3d 566, 572
(Mo. App. W.D. 2024); Casnocha-Jones v. State Bd. of Nursing, 686 S.W.3d 695, 708 (Mo.
App. W.D. 2024).

In determining whether to grant a license where cause for denial exists, we consider
whether Yanez has been sufficiently rehabilitated to avoid engaging in future sanctionable
conduct that jeopardizes the health and safety of those he serves.!” We must consider factors
such as the applicant’s post-violation conduct and reputation, and the time that has passed
between the violations and the application for licensure. See State Bd. of Regis 'n for Healing
Arts v. Finch, 514 S.W.2d 608, 615-16 (Mo. App. W.D. 1974); see also Forbes v. Mo. Real

Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App. W.D. 1990) (finding that reputation and

17 The Board alleged cause for licensure denial in its answer based on § 334.920.1(8) because of Yanez’s
pending criminal charges and because Yanez “has not resolved his disciplinary actions in California[.]” Amended
Answer at § 34. The Board does not address these allegations as cause for denial in its brief, and they are deemed
waived.

18 Section 324.038 provides the boards within the Division of Professional Registration may issue a license
subject to probation. Section 334.920.3 specifically allows the Board to place a licensee on probation despite a
finding of cause for discipline by this Commission.

19 The Board presented no evidence to refute Yanez’s rehabilitation evidence nor does its brief include any
argument regarding Yanez’s rehabilitation or request for a probated license.
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character evidence and the time period between a license revocation and application for re-
licensure are relevant to the issue of rehabilitation).

Yanez has remained sober two years and been employed in the medical field at the Lake
Regional Health System’s sleep lab as a polysomnographer since November 2023. The physician
in charge of the sleep lab and his superior recommend Yanez for licensure. Yanez displays
professionalism in his work, compassion for his patients, and received the highest score possible
on his evaluation. His employer has no concerns regarding patient care or safety when Yanez is
working. The physician and Yanez’s boss know of Yanez’s addiction to alcohol, but they
observed that he has worked hard to control his addiction, support his family, and advance his
career.

At the hearing in this case, Yanez acknowledged he was an alcoholic; he genuinely and
candidly explained his struggles with alcohol: if he has one drink he cannot stop, and when he
drinks, he has blackouts. He forthrightly admitted his criminal convictions and the pending
charges. Yanez had approximately ten years of sobriety until 2022. In the fall of 2022, following
his relapse, Yanez voluntarily completed an inpatient and outpatient program for his alcohol
addiction. Subsequently, he was involved with AA until he moved to Missouri, where now he
receives support and mentoring from his pastor and her husband. Yanez also voluntarily takes
medication that blocks the processing of alcohol in the body, and if he drinks alcohol, he will
become ill. He takes the medication to demonstrate his commitment to his sobriety and recovery,

Considerable time has elapsed since Yanez’s California convictions between 2002 and
2011, and we assign those convictions little weight in our consideration of Yanez’s
rehabilitation. In November 2022, Yanez pled guilty to and was convicted of one criminal
charge, driving with a BAC level of 0.08% or more. The courts have held the professional
licensing boards and this Commission may consider a single conviction in determining whether
to exercise discretion to deny a license, but they similarly urge examination and consideration of

rehabilitation and recovery evidence. The “Commission [is] required to consider mitigating
16



evidence, beyond the ... underlying criminal offense.” See Casnocha-Jones, 686 S.W.3d at 706-
707, citing Finch, 514 S.W.2d at 616 (“It would of course be proper to consider a former
conviction, but that would not necessarily prevent the issuance of a license.”). In Casnocha-
Jones, a license discipline case where the nurse stole opioids from her employer, the appellate
court held that while the licensee’s underlying conduct was “undeniably serious, and justified
discipline[,]” the board was required “to seriously weigh the undisputed evidence of ...
rehabilitation” when it imposed discipline. Our record reflects uncontradicted and unimpeached
evidence and testimony of Yanez’s rehabilitation efforts. Yanez’s single, recent, alcohol-related

% is not of such severity as to counterbalance his recognition of his alcoholism and steps to

crime?
manage it. Yanez’s passion to return to work as an RCP is evident through his documentary
evidence and the sincerity of his testimony.

Furthermore, by his convictions, Yanez violated the Board’s code of ethics, but at no
time did Yanez show up to work intoxicated nor is there evidence that the health and safety of
his patients were ever in jeopardy. Looking forward, we conclude Yanez has been sufficiently
rehabilitated to avoid jeopardizing the health and safety of those he serves. Because Yanez has
remained sober for over two years, is excelling at a job in the medical field, and has
demonstrated that he is highly motivated to abstain from alcohol use, we find that he is
sufficiently rehabilitated to receive an RCP license subject to the terms and conditions listed

below.

Two-Year Probationary License

For a period of two years, Yanez shall comply with the following conditions:
1. Provide the Board with an address, telephone number, and valid email address to which it

can send communications, and notify the Board of any changes to his information within

20 As referenced earlier, the Board asserted that Yanez’s pending criminal charges are grounds for license
denial. Based on our findings and conclusions herein, even if Yanez is subsequently convicted of the March 2022
California criminal charges, the preponderance of the evidence would support a probated license.
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ten (10) business days of the change. The email account should be set up to avoid
messages from the Board going into spam or junk mail folders;

2. Adhere to the Respiratory Care Practice Act, §§ 334.800 to 334.930, RSMo, and the rules
promulgated thereunder (20 CSR 2255);

3. Keep his license current and renew his license as required by the Board?! (licensee may
place his current license on inactive status??);

4. Notify his current, potential, and future employers of his probationary status by providing
them with a copy of this decision;

5. Keep the Board apprised of his current employment or unemployment status by notifying
the Board within ten (10) business days of any changes to his place or terms of
employment;

6. Abstain from consumption of controlled substances (except as prescribed by a medical
professional);

7. Abstain from consumption of alcohol;

8. Contact one of the Board’s third-party administrators and submit to drug and alcohol
screening with the frequency and protocol to be determined by the Board;

9. Notify the Board within ten (10) business days if a new controlled substance is prescribed
to him;

10. Notify the Board within ten (10) business days of entering a plea of guilty, nolo
contendere, no contest, or an “Alford” plea, or being found guilty in any criminal

prosecution under federal law or the laws of any state in the United States.

2! Section 334.880; 20 CSR 2255-2.040; see also § 334.880 and 20 CSR 2255-4.010 regarding continuing
education requirements for renewal.
22 See 20 CSR 2255-2.050.
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Summary
We grant Yanez’s application and issue him a probated license as a respiratory care
practitioner.

SO ORDERED on March 19, 2025.

CAROLE L. ILES
Commissioner
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