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Missouri license law was significant-
ly amended by the Agency Bill passed
during the 1996 legislative session and
signed into law by Governor Carnahan.
The amendments become effective
September 1, 1997, and will signifi-
cantly affect the way all licensees con-
duct their business.

The Commission appointed two
subcommittees immediately after the
bill was signed into law—one to
revise the regulations so as to clarify
how licensees must act to comply,
and the other to plan continuing edu-
cation Core courses so that all
licensees can learn how to comply
with the law and the new regulations,
which were filed in early January.
Only two Core courses will be avail-
able—Agency Law and Regulations
for Residential Real Estate and Agency
Law and Regulations for Commercial
Real Estate. All licensees must take at
least one of these courses to renew
licensure in 1998. The Commission
expects to approve Core courses to
become available in late summer or
fall of 1997.

The text of the agency statutes is set
out below.

339.710-339.860, RSMo:
Agency Relationships

339.710 For purposes of sections 1 to
16 (339.710 through 339.860, but
referred to in this reprint as Sections 1
to 16 of this act), the following terms
mean:

(1) “Adverse material fact”, a fact
related to the physical condition of the
property not reasonably ascertainable

or known to a party which affects the
value of the property;

(2) “Affiliated licensee”, any broker
or salesperson who works under the
supervision of a designated broker;

(3) “Agent”, a person or entity acting
under the provisions of chapter
339,RSMo;

(4) “Broker disclosure form”, the
current form prescribed by the com-
mission for presentation to a seller,
landlord, buyer or tenant who has not
entered into a written agreement for
brokerage services;

(5) “Brokerage relationship”, the
relationship created between a desig-
nated broker, the broker’s affiliated
licensees, and a client relating to the
performance of services of a broker as
defined in section 339.010, RSMo.,
and sections 1 to 16 of this act;

(6) “Client”, a seller, landlord, buyer,
or tenant who has entered into a bro-
kerage relationship with a licensee pur-
suant to sections 1 to 16 of this act;

{7) “Commission”, the Missouri real
estate commission;

(8) “Confidential information”, infor-
mation made confidential by sections 1
to 16 of this act or any other statute or
regulation, or written instructions from
the client unless the information is
made public or becomes public by the
words or conduct of the client to whom
the information pertains or by a source
other than the licensee;

(9) “Customer”, a seller, landlord,
buyer, or tenant in a real estate transac-
tion in which a licensee is involved but
who has not entered into a brokerage
relationship with a licensee;

{10) “Designated agent”, a licensee
named by a designated broker as the
limited agent of a client as provided for
in section 12 of this act;

(11) “Designated broker”, the indi-

vidual licensed as a broker who is
appointed by a partnership, associa-
tion, limited liability corporation, or a
corporation engaged in the real estate
brokerage business to be responsible
for the acts of the partnership, associa-
tion, limited liability corporation, or
corporation. Every real estate partner-
ship, association, or limited liability
corporation, or corporation shall
appoint a designated broker;

(12) “Dual agent”, a limited agent
who, with the written consent of all
parties to a contemplated real estate
transaction, has entered into a broker-
age relationship with and therefore rep-
resents both the seller and buyer or
both the landlord and tenant;

(13) “Licensee”, a real estate broker
or salesperson as defined in section
339.010, RSMo;

(14) “Limited agent”, a licensee
whose duties and obligations to a client
are those set forth in sections 3 to 5 of
this act;

(15) “Ministerial acts”, those acts
that a licensee may perform for a per-
son that are informative in nature and
do not rise to the level of active repre-
sentation on behalf of a person.
Examples of these acts include, but are
not limited to:
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(a) Responding to telephone inquiries
by consumers as to the availability and
pricing of brokerage services;

(b} Responding to telephone inquiries
from a person concerning the price or
location of property;

(c) Attending an open house and
responding to questions about the
property from a consumer;

(d) Setting an appointment to view
property;

(e) Responding to questions of con-
sumers walking into a licensee’s office
concerning brokerage services offered
on particular properties;

(f) Accompanying an appraiser,
inspector, contractor, or similar third
party on a visit to a property;

{(g) Describing a property or the
property’s condition in response to a
person’s inquiry;

(h) Showing a customer through a
property being sold by an owner on his
or her own behalf; or

(i) Referral to another broker or ser-
vice provider;

(16) “Single agent”, a licensee who
has entered into a brokerage relation-
ship with and therefore represents only
one party in a real estate transaction. A
single agent may be one of the follow-
ing:

(a) “Buyer’s agent”, which shall
mean a licensee who represents the
buyer in a real estate transaction;

{(b) “Seller’s agent”, which shall mean
a licensee who represents the seller in
a real estate transaction; and

(c) “Landlord’s agent”, which shall
mean a licensee who represents a land-
lord in a leasing transaction;

(d) “Tenant’s agent”, which shall
mean a licensee who represents the
tenant in a leasing transaction;

(17) “Subagent”, a designated broker,
together with the broker’s appointed
agents, engaged by another designated
broker to act as a limited agent for a
client. A subagent owes the same oblig-
ations and responsibilities to the client
pursuant to section 3 or 4 of this act as
does the client’s designated broker.

339.720 1. A licensee’s general
duties and obligations arising from the
limited agency relationship shall be
disclosed in writing to the seller and
the buyer or to the landlord and the
tenant pursuant to sections 6 to 8 of
this act. Alternatively, when engaged in
any of the activities enumerated in sec-
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tion 339.010, RSMo, a licensee may
act as an agent in any transaction in
accordance with a written agreement
as described in section 8 of this act.

2. A licensee shall be considered a
buyer’s or tenant’s limited agent unless:

(1) The designated broker enters into
a written seller’s agent or landlord’s
agent agreement with the party to be
represented pursuant to subsection 2 of
section 8 of this act;

(2) The designated broker enters into
a subagency agreement with another
designated broker pursuant to subsec-
tion 5 of section 8 of this act;

{3) The designated broker enters into
a written agency agreement pursuant to
subsection 6 of section 8 of this act; or

(4) The designated broker is per-
forming ministerial acts.

3. Sections 1 to 16 of this act do not
obligate any buyer or tenant to pay
compensation to a designated broker
unless the buyer or tenant has entered
into a written agreement with the des-
ignated broker specifying the compen-
sation terms in accordance with sub-
section 3 of section 8 of this act.

4. A licensee may work with a single
party in separate transactions pursuant
to different relationships, including, but
not limited to, selling one property as a
seller's agent and working with that
seller in buying another property as a
buyer’s agent or as a subagent if the
licensee complies with sections 1 to 16
of this act in establishing the relation-
ships for each transaction.

339.730 1. A licensee representing
a seller or landlord as a seller’s agent or
a landlord’s agent shall be a limited
agent with the following duties and
obligations:

(1) To perform the terms of the writ-
ten agreement made with the client;

(2) To exercise reasonable skill and
care for the client;

(3) To promote the interests of the
client with the utmost good faith, loyal-
ty, and fidelity, including:

{a) Seeking a price and terms which
are acceptable to the client, except that
the licensee shall not be obligated to
seek additional offers to purchase the
property while the property is subject
to a contract for sale or to seek addi-
tional offers to lease the property while
the property is subject to a lease or let-
ter of intent to lease;

(b) Presenting all written offers to
and from the client in a timely manner

regardless of whether the property is
subject to a contract for sale or lease or
a letter of intent to lease;

(c) Disclosing to the client all
adverse material facts actually known
or that should have been known by the
licensee; and

(d) Advising the client to obtain
expert advice as to material matters
about which the licensee knows but
the specifics of which are beyond the
expertise of the licensee;

(4) To account in a timely manner
for all money and property received;

(5) To comply with all requirements
of sections 1 to 16 of this act, subsec-
tion 2 of section 339.100, RSMo, and
any rules and regulations promulgated
pursuant to those sections; and

(6) To comply with any applicable
federal, state, and local laws, rules, reg-
ulations, and ordinances, including fair
housing and civil rights statutes and
regulations.

2. A licensee acting as a seller’s or
landlord’s agent shall not disclose any
confidential information about the
client unless disclosure is required by
statute, rule or regulation or failure to
disclose the information would consti-
tute a misrepresentation or unless dis-
closure is necessary to defend the affil-
iated licensee against an action of
wrongful conduct in an administrative
or judicial proceeding or before a pro-
fessional committee. No cause of
action shall arise against a licensee act-
ing as a seller’s or landlord’s agent for
making any required or permitted dis-
closure.

3. A licensee acting as a seller’s or
landlord’s agent owes no duty or oblig-
ation to a customer, except that a
licensee shall disclose to any customer
all adverse material facts actually
known or that should have been
known by the licensee. The adverse
material facts may include facts per-
taining to:

(1) Environmental hazards affecting
the property;

(2) The physical condition of the
property;

(3) Material defects in the property;

(4) Material defects in the title to the
property;

(5) Material limitation on the client’s
ability to perform under the terms of
the contract.

A seller’s or landlord’s agent owes no
duty to conduct an independent



inspection of the property for the bene-
fit of the customer and owes no duty to
independently verify the accuracy or
completeness of any statement made by
the client or any independent inspector.

4. A seller’s or landlord’s agent may
show alternative properties not owned
by the client to prospective buyers or
tenants and may list competing proper-
ties for sale or lease without breaching
any duty or obligation to the client.

5. A seller or landlord may agree in
writing with a seller's or landlord’s
agent that other designated brokers
may be retained and compensated as
subagents. Any designated broker act-
ing as a subagent on the seller’s or
landlord’s behalf shall be a limited
agent with the obligations and respon-
sibilities set forth in subsections 1 to 4
of this section.

339.740 1. A licensee representing
a buyer or tenant as a buyer’s or ten-
ant’s agent shall be a limited agent with
the following duties and obligations:

(1) To perform the terms of any writ-
ten agreement made with the client;

(2) To exercise reasonable skill and
care for the client;

(3) To promote the interests of the
client with the utmost good faith, loyal-
ty, and fidelity, including:

(a) Seeking a price and terms which
are acceptable to the client, except that
the licensee shall not be obligated to
seek other properties while the client is
a party to a contract to purchase prop-
erty or to a lease or letter of intent to
lease;

(b) Presenting all written offers to
and from the client in a timely manner
regardless of whether the client is
already a party to a contract to pur-
chase property or is already a party to a
contract or a letter of intent to lease;

(c) Disclosing to the client adverse
material facts actually known or that
should have been known by the
licensee; and

(d) Advising the client to obtain
expert advice as to material matters
about which the licensee knows but
the specifics of which are beyond the
expertise of the licensee;

(4} To account in a timely manner
for all money and property received;

(5) To comply with all requirements
of sections 1 to 16 of this act, subsec-
tion 2 of section 339.100, RSMo, and
any rules and regulations promulgated
pursuant to those sections; and

(6) To comply with any applicable
federal, state, and local laws, rules, reg-
ulations, and ordinances, including fair
housing and civil rights statutes or reg-
ulations.

2. A licensee acting as a buyer’s or
tenant’s agent shall not disclose any
confidential information about the
client unless disclosure is required by
statute, rule, or regulation or failure to
disclose the information would consti-
tute a misrepresentation or unless dis-
closure is necessary to defend the affil-
iated licensee against an action of
wrongful conduct in an administrative
or judicial proceeding or before a pro-
fessional committee. No cause of
action for any person shall arise against
a licensee acting as a buyer’s or tenant’s
agent for making any required or per-
mitted disclosure.

3. A licensee acting as a buyer’s or
tenant’s agent owes no duty or obliga-
tion to a customer, except that the
licensee shall disclose to any customer
all adverse material facts actually
known or that should have been
known by the licensee. The adverse
material facts may include facts con-
cerning the client’s financial ability to
perform the terms of the transaction. A
buyer’s or tenant’s agent owes no duty
to conduct an independent investiga-
tion of the client’s financial condition
for the benefit of the customer and
owes no duty to independently verify
the accuracy or completeness of state-
ments made by the client or any inde-
pendent inspector.

4. A buyer’s or tenant’s agent may
show properties in which the client is
interested to other prospective buyers
or tenants without breaching any duty
or obligation to the client. This section
shall not be construed to prohibit a
buyer’s or tenant’s agent from showing
competing buyers or tenants the same
property and from assisting competing
buyers or tenants in attempting to pur-
chase or lease a particular property.

5. Aclient may agree in writing with
a buyer’s or tenant’s agent that other
designated brokers may be retained
and compensated as subagents. Any
designated broker acting on the buyer’s
or tenant’s behalf as a subagent shall be
a limited agent with the obligations
and responsibilities set forth in subsec-
tions 1 to 4 of this section.

339.750 1. A licensee may act as a
dual agent only with the consent of all

parties to the transaction. Consent shall
be presumed by a written agreement
pursuant to section 8 of this act.

2. A dual agent shall be a limited
agent for both the seller and buyer or
the landlord and tenant and shall have
the duties and obligations required by
sections 3 and 4 of this act unless oth-
erwise provided for in this section.

3. Except as provided in subsections
4 and 5 of this section, a dual agent
may disclose any information to one
client that the licensee gains from the
other client if the information is mater-
ial to the transaction unless it is confi-
dential information as defined in sec-
tion 1 of this act.

4. The following information shall
not be disclosed by a dual agent with-
out the consent of the client to whom
the information pertains:

(1) That a buyer or tenant is willing
to pay more than the purchase price or
lease rate offered for the property;

(2) That a seller or landlord is willing
to accept less than the asking price or
lease rate for the property;

(3) What the motivating factors are
for any client buying, selling, or leasing
the property;

(4) That a client will agree to financ-
ing terms other than those offered; and

(5) The terms of any prior offers or
counter offers made by any party.

5. A dual agent shall not disclose to
one client any confidential informa-
tion about the other client unless the
disclosure is required by statute, rule,
or regulation or failure to disclose the
information would constitute a misrep-
resentation or unless disclosure is
necessary to defend the affiliated
licensee against an action of wrongful
conduct in an administrative or judi-
cial proceeding or before a professional
committee. No cause of action for any
person shall arise against a dual agent
for making any required or permitted
disclosure. A dual agent does not
terminate the dual agency relationship
by making any required or permitted
disclosure.

6. In a dual agency relationship
there shall be no imputation of knowl-
edge or information between the client
and the dual agent or among persons
within an entity engaged as a dual
agent.

339.760 1. Every designated broker
shall adopt a written policy which

(continued on page 4)
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identifies and describes the relation-
ships in which the designated broker
and affiliated licensees may engage
with any seller, landlord, buyer, or ten-
ant as part of any real estate brokerage
activities.

2. A designated broker shall not be
required to offer or engage in more
than one of the brokerage relationships
enumerated in section 2 of this act.

339.770 1. At the earliest practica-
ble opportunity during or following the
first substantial contact by the designat-
ed broker or the affiliated licensees
with a seller, landlord, buyer, or tenant
who has not entered into a written
agreement for services as described in
subsection 15 of section 1 of this act,
the licensee shall provide that person
with a written copy of the current bro-
ker disclosure form which has been
prescribed by the commission. If the
prospective customer refuses to sign
the disclosure, the licensee shall set
forth, sign and date a written explana-
tion of the facts of the refusal and the
explanation shall be retained by the
licensee’s broker.

2. When a seller, landlord, buyer, or
tenant has already entered into a writ-
ten agreement for services with a des-
ignated broker, no other licensee shall
be required to make the disclosures
required by this section.

3. Before engaging in any of the
activities enumerated in section
339.010, RSMo, a licensee working as
an agent or subagent of the seller or
landlord with a buyer or tenant who is
not represented by a licensee shall pro-
vide to the customer the current broker
disclosure form prescribed by the com-
mission.

4. Before engaging in any of the
activities enumerated in section
339.010, RSMo, a licensee working as
an agent or subagent of the buyer or
tenant with a seller or landlord who is
not represented by a licensee shall pro-
vide to the customer the current broker
disclosure form prescribed by the com-
mission.

5. The written disclosure required
pursuant to subsections 1, 3, and 4 of
this section shall contain a signature
block for the client or customer to
acknowledge receipt of the disclosure.
The customer’s acknowledgment of dis-
closure shall not constitute a contract
with the licensee. If the customer refus-

4

es to sign the disclosure, the licensee
shall set forth, sign, and date a written
explanation of the facts of the refusal
and the explanation shall be retained
by the licensee’s broker.

6. Disclosures made in accordance
with sections 1 to 16 of this act shall be
sufficient as a matter of law to disclose
brokerage relationships to the public.

339.780 1. All written agreements
for brokerage services on behalf of a
seller, landlord, buyer, or tenant shall
be entered into by the designated bro-
ker on behalf of that broker and affiliat-
ed licensees, except that the designated
broker may authorize affiliated
licensees in writing to enter into the
written agreements on behalf of the
designated broker.

2. Before engaging in any of the
activities enumerated in section
339.010, RSMo, a designated broker
intending to establish a limited agency
relationship with a seller or landlord
shall enter into a written agency agree-
ment with the party to be represented.
The agreement shall include a licensee’s
duties and responsibilities specified in
section 3 of this act and the terms of
compensation and shall specify whether
an offer of subagency may be made to
any other designated broker.

3. Before or while engaging in any
acts enumerated in section 339.010,
RSMo, except ministerial acts defined in
section 1 of this act, a designated broker
acting as a single agent for a buyer or
tenant shall enter into a written agency
agreement with the buyer or tenant. The
agreement shall include a licensee’s
duties and responsibilities specified in
section 4 of this act and the terms of
compensation and shall specify whether
an offer of subagency may be made to
any other designated broker.

4. Before engaging in any of the
activities enumerated in 339.010,
RSMo, a designated broker intending to
act as a dual agent shall enter into a
written agreement with the seller and
buyer or landlord and tenant permitting
the designated broker to serve as a dual
agent. The agreement shall include a
licensee’s duties and responsibilities
specified in section 5 of this act and the
terms of compensation.

5. Before engaging in any of the
activities enumerated in section
339.010, RSMo, a designated broker
intending to act as a subagent shall
enter into a written agreement with the

designated broker for the client. If a
designated broker has made a unilater-
al offer of subagency, another designat-
ed broker can enter into the subagency
relationship by the act of disclosing to
the customer that he or she is a sub-
agent of the client.

6. Nothing contained in this section
shall prohibit the public from entering
into written ‘contracts with any broker
which contain duties, obligations, or
responsibilities which are in addition to
those specified in this section.

339.790 1. The relationships set
forth in this section commence on the
effective date of the real estate broker’s
agreement and continue until perfor-
mance, completion, termination or
expiration of that agreement.

2. A real estate broker and an affili-
ated licensee owe no further duty or
obligation after termination, expiration,
completion or performance of the bro-
kerage agreement, except the duties of:

(1) Accounting in a timely manner
for all money and property related to,
and received during, the relationship;
and

(2) Treating as confidential informa-
tion provided by the client during the
course of the relationship that may rea-
sonably be expected to have a negative
impact on the client’s real estate activi-
ty unless:

(a) The client to whom the informa-
tion pertains grants written consent;

(b) Disclosure of the information is
required by law;

{(c) The information is made public
or becomes public by the words or
conduct of the client to whom the
information pertains or from a source
other than the real estate brokerage or
the affiliated licensee; ar

(d) Disclosure is nece\ssary to defend
the designated broker or an affiliated
licensee against an action of wrongful
conduct in an administrative or judicial
proceeding or before a professional
committee.

339.800 1. In any real estate trans-
action, the designated broker’'s com-
pensation may be paid by the seller, the
landlord, the buyer, the tenant, or a
third party or by sharing the compensa-
tion between designated brokers.

2. Payment of compensation by itself
shall not establish an agency relation-
ship between the party who paid the
compensation and the designated bro-
ker or any affiliated licensee.



3. A seller or landlord may agree
that a designated broker or subagent
may share with another designated
broker the compensation paid by the
seller or landlord.

4. A buyer or tenant may agree that
a designated broker or subagent may
share with another designated broker
the compensation paid by the buyer or
tenant.

5. A designated broker may be com-
pensated by more than one party for
services in a transaction with the
knowledge of all the parties at or
before the time of entering into a writ-
ten contract to buy, sell, or lease.

339.810 1. A client shall not be
liable for a misrepresentation of such
client’s limited agent or subagent aris-
ing out of the limited agency agree-
ment unless the client knew or should
have known of the misrepresentation.

2. A licensee who is serving as a
limited agent or subagent of a client
shall not be liable for misrepresentation
of such licensee’s client arising out of
the brokerage agreement unless the
licensee knew or should have known
of the misrepresentation.

3. A licensee who is serving as a
limited agent of a client shall not be
liable for a misrepresentation of any
subagent unless the licensee knew or
should have known of the misrepresen-
tation. A broker shall not be liable for
misrepresentation of an affiliated
licensee unless the broker knew or
should have known of the misrepresen-
tation.

4. A licensee who is serving as a
subagent shall not be liable for a mis-
representation of the limited agent
unless the subagent knew or should
have known of the misrepresentation.

339.820 A designated broker enter-
ing into a limited agency agreement
with a client for the listing of property
or for the purpose of representing that
person in the buying, selling, exchang-
ing, rénting, or leasing of real estate
may appoint in writing affiliated
licensees as designated agents to the
exclusion of all other affiliated
licensees. A designated broker shall
not be considered to be a dual agent
solely because such broker makes an
appointment under this section, except
that any licensee who personally repre-
sents both the seller and buyer or both
the landlord and tenant in a particular
transaction shall be a dual agent and

shall be required to comply with the
provisions governing dual agents.

339.830 1. All designated agents to
the extent allowed by their licenses
shall have the same duties and respon-
sibilities to the client and customer
pursuant to sections 3 to 5 of this act as
the designated broker except as provid-
ed in section 12 of this act.

2. All affiliated licensees have the
same protections from vicarious liabili-
ty as provided in sections 1 to 16 of this
act as does their designated broker.

339.840 Sections 1 to 16 of this act
shall supersede the common law of
agency with respect to whom the fidu-
ciary duties of an agent are owed in a
real estate transaction. Sections 1to 16
shall not be construed to limit civil
actions for negligence, fraud, misrepre-
sentation or breach of contract.

339.850 The commission shall
adopt and promulgate rules and regu-
lations to carry out sections 1 to 16 of
this act. No rule or portion of a rule
promulgated pursuant to the authority
of sections 1 to 16 of this act shall
become effective unless it has been
promulgated pursuant to the provisions
of section 536.024, RSMo.

339.860 Sections 1 to 16 of this act
shall become effective on September 1,
1997.

Proposed Agency
Regulations

A number of amendments to Chapter
8 of the Rules and Regulations need to
be made to implement the new agency
legislation. The Commission has been
working with licensees throughout the
summer and fall to draft those amend-
ments. The amendments are expected
to be published in the January/February
Missouri Register, published by the
Secretary of State. A 30-day comment
period will follow publication, and
persons who wish to comment on the
proposed amendments must submit
their comments, in writing, within that
period.

Material to be added is in bold type,
underlined. Material to be deleted is

pletype—sirckenthroush:

4 CSR 250-8.020 Broker Supervision
and Improper Use of License and
Office

(1) Individual brokers, designated bro-
kers, and office managers/supervising
brokers shall be responsible for super-
vising the real estate related activities
including the protection of any confi-
dential _information as defined under
339.710.8 RSMo of all licensed and
unlicensed persons associated with
them, whether in an individual capaci-
ty or through a corporate entity, associ-
ation or partnership. A broker shall not
be held responsible for inadequate
supervision if—

(A) A licensed or unlicensed person
violates a provision of Chapter 339,
RSMo or the rules for it in conflict with
the supervising broker’s specific written
policies or instructions;

(B) Reasonable procedures have
been established to verify that ade-
quate supervision was being per-
formed;

(C) The broker, upon learning of the
violation, attempted to prevent or miti-
gate the damage;

(D) The broker did not participate in
the violation;

(E) The broker did not ratify the vio-
lation; and

(F) The broker did not attempt to
avoid learning of the violation.

(2) A broker shall not permit licensed
and unlicensed persons affiliated with
the broker to—

{(A) Establish and carry on real estate
brokerage business for their own bene-
fit, directly or indirectly, where the
broker’s primary interest is the receipt
of a fee or other valuable consideration
for the use of the broker’s license by
others; or

(B) Where the broker has no control
or only nominal control of the business
affairs conducted under the broker’s
license or is only nominally associated
with the business.

(3) Appointments of designated
agents under Section 339.820, RSMo
shall be entered into by the designated
broker or office manager/supervising
broker on behalf of that broker and
affiliated licensees.

(4) Appointments _of _designated
agents under Section 339.820, RSMo
shall be made in a written agreement
for_a brokerage relationship or other
written notice to the client.
(5)_Individual brokers, designated
brokers, and office manager/supervis-
ing brokers shall not be considered to

(continued on page 6)

5



Proposed Regulations

(continued from page 5)

be a dual agent solely because such
broker makes an appointment under
section 339.820. However, when such
broker supervises the licensees for
both sides of a transaction, that broker
will be a dual agent upon learning
confidential information about either
party to a transaction or upon being
consulted by any licensee involved in
the transaction. Also, when the broker
supervises the licensee for one side of
the transaction and personally repre-
sents the other side, that broker will

be a dual agent.

4 CSR 250-8.090 Listings Brokerage
Relationship Agreements or Authoriza-

tion

(1) Seller’s Agency (Listing) Agree-
ment.

2)(A) A licensee shall not show resi-
dential property unless a broker holds a
currently effective written listing agree-
ment or other written autherzation
agreement for brokerage services

signed by-theseHer by all owners.

3)(B) Every written listing agreement
or other written autherization agree-
ment for brokerage services shall con-
tain all of the following:

1. The price;

2. The commission to be
(including any and all bonuses);
3. A definite beginning date;

4. An expiration date;

5. The licensee’s duties and respon-
sibilities;

6. Specification of whether an offer
of subagency may be made to any
other designated broker;

5- 7. The signatures of all sellers and
the listing broker or listing agent; and

6

paid

&- 8. The type of listing, that is,
exclusive agency, exclusive right to sell
or open.

9. The legal description or the com-
plete street address of the property,
which _includes the city where the
property is located; or, in the absence
of a legal description or address, a
clear description which unmistakably
identifies the property; and

10. All other terms and conditions,
including the terms and compensation
to_cooperating brokers, under which
the property is to be sold, leased or

exchanged.

“H(C) The agreement shall contain no
provision requiring an owner to notify
the broker of intent to cancel the listing
after the expiration date. Any change to
the listing agreement or other written
adthorization agreement for brokerage
services must contain the initials of all
parties.

&3(D)_The licensee shall give a A legi-
ble copy of every written listing agree-
ment or other written autherization
shatH-be-aiven agreement for brokerage
services to the owner of the property at
the time the signature of the owner is
obtained.

@)}E) A licensee shall not negotiate or
enter into a listing agreement with an
owner if the licensee knows, or has rea-
son to know, that the owner has a writ-
ten unexpired exclusive agency or
exclusive right to sell listing agreement
as to the property with another broker,
unless the owner initiates the discus-
sion and provided the licensee has not
directly or indirectly solicited the dis-
cussion, in which case the licensee
may negotiate and enter into a listing
which will take effect after the expira-
tion of the current listing.

&(F) No licensee shall make or enter
into a net listing agreement for the sale
or lease of real property or any interest
in real property; this agreement is
defined as one that stipulates a net
price to be received by the owner with
the excess over that price to be
received by the broker as commission.

O)NG) A listing agreement may not be
assigned, sold or otherwise transferred
to another broker without the express
written consent of all parties to the
original listing agreement.

(2) Buyer Agency Agreement

(A) Every written buyer or tenant
authorization shall contain:

1. A description of the type of prop-
erty sought by the buyer or tenant;

2. The commission or fee to be paid
(including any and all bonuses);

3. A definite beginning date;

4. A definite expiration date;

5. The licensee’s duties and respon-
sibilities;

6. Specification of whether an offer
of subagency may be made to any
other designated brokers;

7. The signatures of the buyers or
tenants and the broker or agent;

8. The type of agreement, that is,
exclusive agency, exclusive right to
represent or open; and

9, All other terms and conditions
prescribed by the buyers or tenants.

(B)_The agreement shall contain no
provision requiring a buyer or tenant
to notify the broker of intent to cancel
the agreement after the expiration
date. Any change to the agreement or
other written authorization must con-
tain the initials of all parties.

(C) The licensee shall give a legible
copy of every written agreement or
other authorization to the buyer or
tenant at the time the signatures are
obtained and a copy of the written
authorization shall be retained in the
broker’s office.

{D) A licensee shall not negotiate or
enter into an agency agreement with a
buver or tenant if the licensee knows,
or has reason to know, that the buyer
or tenant has a written unexpired
exclusive agreement with another bro-
ker, unless the buyer or tenant initiates
the discussion and provided the
licensee has not directly or indirectly
solicited the discussion, in which case
the licensee may negotiate and enter
into_an agreement which will take
effect after the expiration of the cur-

rent agreement.

(E) A buyer or tenant agency agree-
ment may not be assigned, sold or oth-
erwise transferred to another broker
without the express written consent of




all parties to the original buyer or ten-

has not entered into a written agree-

ant agency agreement.

(3) Other Written Authorization.
Written authorization to show resi-
dential property without a brokerage
agreement must contain:

(A) A definite beginning date;

(B) _An expiration date;

_ (C) The signatures of all sellers or
lessors and the licensee;

(D) The legal description or the
complete street address of the proper-
ty, which includes the city where the
property is located; or, in the absence

ment for services as described in
339.710.5, RSMo, the licensee shall

tracts, in writing, advising of the date
the firm will close. All listing, buyer,
tenant and management clients must

provide that person with a written
copy of the current broker disclosure
form prescribed by the Missouri Real
Estate Commission. If the prospective
customer refuses to sign the disclo-
sure, the licensee shall set forth, sign
and date a written explanation of the

be advised in writing that they may
enter into a new listing, buyer, tenant
or management agreement with the
broker of their choice;

(2) (A) 4. Notify all current listing,
buyer or tenant agreement, and

facts of the refusal and the explanation
shall be retained by the licensee’s
broker.

(2) The licensee providing the Broker

of a legal description or address, a

Disclosure Form is required to see that

clear description which unmistakably

the prescribed form is completed in its

identifies the property;

(E) Permission to enter and show
the property;

(F) The commission or fee to be
paid (including any and all bonuses;
and

(G) The licensee’s duties and
responsibilities.
RESCIND ENTIRE EXISTING 250-

8.095 and replace with following:

250-8.095 Agency Disclosure

(1) A licensee acting as an agent in a
real estate transaction shall make oral
or written disclosure of the licensee’s
agency status to a prospective cus-
tomer or customer’s agent no later
than the first showing of real estate.

(2) Written disclosure shall be made
no later than the presentation of an
offer to purchase. The written disclo-
sure . must _identify the licensee’s
agency status and shall identify the
sources of compensation, and shall be
signed and dated by the prospective

entirety.

250-8.110 Licensee’s Interest in
Transactions; Relationship with Parties

bl I' i

t - An “as is
clause” written into a contract for the
sale of real estate does not relieve a
licensee of the requirements of thissee-
#or- 339.100.2 (2), RSMo.

250-8.150 Closings
Statements

and Closing

(2) A broker may arrange for a closing to
be administered by a title company, an
escrow company, a lending institution or
an attorney, in which case the broker
shall not be required to sign the closing
statement; however, it shall remain #e

customer. A signed copy shall be given
to the prospective customer and a
copy shall be retained by the disclos-
ing licensee’s broker. If the prospec-
tive customer refuses to sign the dis-
closure, the licensee shall set forth,
sign and date a written explanation of
the facts of the refusal and the expla-

each broker’s responsibility to require
closing statements to be prepared, to
review the closing statements to verify
their accuracy and to deliver the closing
statements to the buyer and the seller or
cause them to be delivered. . . .

(3) Fhetisting—and—selina—tbrokesr The

brokers for the buyer or tenant and the

nation shall be retained by the
licensee’s broker.

250-8.097 Broker Disclosure Form

(1) _At the earliest practicable oppor-
tunity during or following the first sub-
stantial contact by the designated bro-

seller or landlord shall retain legible
copies of both buyer's and seller’s
signed closing statements.

250-8.155 Closing A Real Estate Firm

(1) (A) 3. Notify all current listing,
buyer or tenant agreement and man-

ker or the affiliated licensees with a
seller, landlord, buyer, or tenant who

agement contract clients as well as
parties and co-brokers to existing con-

management contract clients in writ-
ing advising of the date the firm will
close or suspend activity, and that
they may enter into a new listing,
buyer or tenant agreement or man-
agement agreement with the firm of
their choice;

250-8.160 Retention of Records

(1) Every broker shall retain for a peri-
od of at least three (3) years true copies
of all business books; accounts, includ-
ing voided checks; records; contracts;
broker disclosure forms and brokerage
relationship agreements; closing state-
ments and correspondence relating to
each real estate transaction that the
broker has handled. . . .

Agency Questions
and Answers

Although the agency law will not be
in effect wuntil September, the
Commission has received a number of
questions about how it will work in
actual practice. Many of the questions
are the “what if” kind that the
Commission will not be able to answer
until it monitors industry practices after
the bill becomes effective. Some ques-
tions, however, can be answered now
to shed some light on the way real
estate agency will be practiced starting
September first.

Q. How does a seller know, when an
agent appears with a key to his
house and prospects in tow, if that
agent is working as a subagent or
buyer’s agent?

A. It is always best to assume that the
agent is representing the other party
unless specifically told otherwise.

Q. May | design my own Broker
Disclosure Form?

(continued on page 8)

7



Questions and Answers

{continued from page 7)

A.

No. You are required to present to
the public only the form prescribed
by the Commission. The draft form
will be published in the next
Commission Newsletter, and cam-
era-ready copy of the final form will
be available as scon as possible
after that.

. In a multi-office firm, can the man-

aging broker designate agents, or
must all designation be made by the
designated broker?

The designated broker may, by
written policy, delegate to the office
managers/supervising brokers the
authority to designate agents to
represent the buyer and the seller.

. What kind of written authority, if

any, is necessary to show a FSBO?
Can you show a FSBO to a cus-
tomer?

. You must have written authoriza-

tion from the seller to show a FSBO.
You may then show the FSBO to a
customer as a “ministerial act”;
however, you may not go beyond
the showing without an agency
agreement.

. Can an unlicensed person perform

“ministerial acts”?

The ministerial acts defined under
339.710, RSMo (above) can be
performed only by a licensee.
Setting appointments to show list-
ed property, as well as accompa-
nying appraisers, inspectors, and
contractors or other third parties
are functions that can be per-
formed by an unlicensed person.
For a more complete list of things
an unlicensed person can and can-
not do, refer to the March 1996
Newsletter.

. Can you work with a potential

buyer who will not sign a buyer
agency agreement?

You can perform ministerial acts or,
provided there is a written sub-
agency agreement, you can act as
subagent to the seller. If there is no
subagency agreement and the
buyer does not want to enter into an
agreement, the agent must walk

away from the buyer and the poten-
tial transaction.

. Can both the buyer and the seller

be customers? That is, can an agent
assist in a transaction where there is
no agency agreement?

. No. The agent must represent some-

one.

. Will there be forms available to

cover agency agreements effective
over the period of transition from
the old law to the new—forms that
build in the new limited agency
language and state that it will be
effective September 12

. The Commission will not be design-

ing transition forms. A broker may,
however, use standard forms as pro-
vided under 4 CSR 250-8.140. The
Commission will check for compli-
ance with statutes and regulations
in effect at the time of the agree-
ment unless the courts direct other-
wise.

. Is there a “grace period” after

September first to develop and pro-
vide the written office policy manu-
al required by the law?

. No. Every real estate brokerage

must have a written office policy
manual in place on September 1,
1997.

. Can the appointment of designated

agents be made in the listing agree-
ment?

. Yes. Keep in mind, however, that if

the designation of agents is made
on the listing agreement, neither
the designation nor the listing is
effective until the listing is signed
by the designated broker or the
managing/supervising broker. The
designation can also be made on a
separate form, which may elimi-
nate the need for the broker or
managing/supervising broker to
sign the listing.

. Is a property manager required

to review the broker disclosure
form with each prospective tenant
prior to showing the landlord’s
property?

. Yes, agency disclosure forms are

required prior to showing commer-
cial or residential property.

Education Coordinator
Retires

Gail Eldredge, who has served the
Commission as Education Coordinator
since 1985, retired from service on
December 31. She is a charter mem-
ber of the Real Estate Educators
Association, established in 1979, and
has been active both nationally and in
its Mid-America REEA chapter.

Since moving to Missouri from
Colorado in the early 1960s and com-
pleting her master’s degree shortly
thereafter, Gail pursued a professional
life in education, teaching in Missouri
public schools, Lincoln University, and
UMC. Her work in education adminis-
tration started at Columbia College,
where she was Assistant Dean of their
widespread extended studies program
before joining the Missouri Association
of REALTORS as Education Director in
1977.

The Commission extends its best
wishes to Gail as she pursues full time
the outdoor hobbies she has enjoyed
for many years: gardening, wilderness
camping, traveling, and last but cer-
tainly not least—fishing. She hopes her
many friends in the real estate industry
will stay in touch with her at her home
in Columbia.

Disciplinary
Actions

HAMILTON, CHARLES R.
St. Louis, MO

By order issued from the Commission,
Hamilton’s license was revoked on July
25, 1996.

Violation: 339.100.2 (17) RSMo 1994

On February 3, 1995, Hamilton pled
guilty to a criminal indictment charging
five counts of Sodomy, three counts of
Sexual Abuse in the First Degree, one
count of Furnishing Pornography To
Minors, and Assault in the Third
Degree.

VIRGIL JOHNSON REAL ESTATE
COMPANY INC.
St. Louis, MO

joint stipulation, six month suspension
starting October 3, 1996 to April 3,



1997, followed by five years probation
from April 3, 1997 to April 3, 2002.

Violation: 4 CSR 250-8.155 (2)(B)

On April 25, 1995, the Administrative
Hearing Commission for the State of
Missouri entered a Consent Order find-
ing cause to discipline the real estate
license of Virgil jJohnson Real Estate
Co., Inc., and approving the discipline
of six (6) months suspension and five
(5) years probation. As of September
18, 1996, Virgil Johnson Real Estate
Co., Inc., had not suspended opera-
tions in accordance with the terms of
discipline. Virgil Johnson Real Estate
Co., Inc. had not complied with the
provisions of 4 CSR 250-8.155 (2)(B).
Virgil johnson Real Estate Co., Inc.
maintained its certificate of licensure
during the period of suspension.

Virgil Johnson Real Estate Co., Inc.s
conduct violates the terms and condi-
tions of the Consent Order, and 4 CSR
250-8.155 (2)(B), thus entitling the
Commission to impose further disci-
pline.

VOGES, GEORGE D.
St. Louis, MO

By order from the MREC resulting from
a probation violation hearing, one year
suspension starting November 8, 1996
through November 8, 1997, followed
by three vyears probation from
November 8, 1997 through November
8, 2000.

Violations: 339.100.2(1), (14), (18),
339:105.1 RSMo 1994 and 4 CSR 250-
8.020, 250-8.060(1), 250-8.090 (3),
250-8.095(1)(A), (1)(B), 250-8.100 (3),

250-8.120 (1), (4), and 250-8.160 (1).

An audit of the escrow account and
business records for Voges Real Estate
Company, The Prudential Voges
Realtors, revealed the following viola-
tions: (1) Funds were disbursed from
the company’s escrow account prior to
the closing of a transaction without
written authorization; (2) A shortage
was noted in the escrow account; (3)
The licenses of all of the licensees
associated with the company were not
displayed upon request; (4) The listing
agreement did not include the signa-
tures of all of the sellers and/or did not
properly identify the property; (5) The
respondent failed to confirm in writing
that agency disclosure had been made

to the buyer; (6) The buyer’s and/or
seller’s signature was not dated on the
contract; and (7) Earnest money was
deposited late into the escrow account.

The Most Common
Complaints Received by
the Commission

Commission staff receives many tele-
phone calls from members of the
public in addition to formal written
complaints. The reasons for nearly
ninety percent of both calls and
complaints are similar: perceived mis-
representation or omission of material
facts regarding the property purchased.
Specifically, the calls or complaints are
about:

A. Leaking basement or foundation
walls,

B. Septic problems,

C. Property line disputes,

D. Structural defects,

E. Termite damage,

F. Leaking roofs or misrepresentation
about the age of the roof,

G. School districts, and

H. Defective furnaces, air condition-
ers, and appliances.

While it is not required by Missouri
law, it may be in everyone’s best inter-
ests for the seller to provide a statement
of disclosure of the condition of the
property. The licensee should review
the disclosure statement to ensure all
questions are answered, and the listing
agent should give a copy to any selling
agent who shows the property even if
the selling agent doesn’t request one.
All licensees should inform prospective
buyers of the various inspections and
explain the benefits of having inspec-
tions conducted by qualified profes-
sionals. It is never in the licensee’s best
interest to discourage professional
inspections.

Other types of complaints are about:

A. Agency: The buyers think the
licensee is working for them when the
agent is actually a subagent of the sell-
er. The best solution to this potential
problem is for the licensee to be sure
the buyers understand the agency rela-
tionships—up front, when making ver-
bal disclosure at the beginning of the
relationship and again at the signing of

the written disclosure. After the new
agency law becomes effective, all
agency relationships will likely be
much easier for the public to under-
stand.

B. Earnest money return: This is a
touchy area because of the possibility
of civil action by either the buyer or
seller. The contract language usually
governs the circumstances surrounding
earnest money, and that language
should be clear to both buyer and sell-
er before they enter into the contract.
Commission regulations reference a
need for mutual release of earnest
money only when there is a dispute.

C. Disclosure of license status when
a licensee is selling or buying property:
Licensees must always disclose license
status in writing—even if the license
has been placed inactive—when
involved in a transaction with a mem-
ber of the public. The written disclosure
is usually given in the sales contract,
after the licensee’s name. When
licensees are selling their own property,
they must always include “. . . by
owner-agent” (see 4 CSR 250-8.070 (2)
(B) in all advertisement including vyard
signs. If, however, the property is listed
with a company and the company is
placing the ad or vyard sign, “owner-
agent” is not required. In all cases, the
written disclosure before purchase is
required.

D. Brokers frequently complain that
a licensee transferring to a different
company is contacting listing clients
before—or soon after—leaving their
company, and is soliciting property
owners to terminate the existing listing
and list with the new company. The
best method of preventing this situation
from occurring is for brokers to make
clear to their agents that listing agree-
ments are binding contracts between
the sellers and the real estate firm, not
the sellers and the individual licensee.
The authority to terminate any listing
agreement should be retained by the
designated broker or office manager
and should not be granted to individual
licensees. The firm's office policy man-
val should set this out clearly, as should
the written agreement between the
licensee and the firm.

The Commission does not follow up
on telephone calls alleging possible
violations. It does, however, respond

(continued on page 10)
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Common Complaints

(continued from page 9)

quickly upon receipt of a sworn state-
ment of complaint. A copy of the com-
plaint and all the supporting docu-
ments are mailed to all licensees
named in the complaint, and the
licensee is asked to submit a written
response within fifteen days. After
thirty days, the Commission may seek
disciplinary action for failure to
respond.

When the licensee responds, a copy
of the response is sent to the com-
plainant, then both the complaint and
the response are placed on the next
meeting agenda to be reviewed by the
Commission, which will decide to (1)
dismiss the complaint, if it is deter-
mined the licensee did not violate the
license law or regulations; (2) send a
letter of caution; or (3) request staff to
investigate the complaint. If an investi-
gation is authorized, the staff investiga-
tor will interview the complainant, the
licensees involved, and any witnesses.
He or she will verify the statements of
all the parties and - obtain whatever
additional information or documenta-
tion the Commission asks for. The
investigator’s narrative report is placed
on the Commission’s meeting agenda.

After reviewing the investigator’s
report, along with the complaint, the
responses, and the documents, the
Commission will either dismiss the
complaint, send letters of caution as
appropriate, or refer the case to the
Attorney General’s office for discipli-
nary action.

Don’t Delay Your
Work Permit

Licensees who need to have quick
turn-around of an application for a
work permit or other document from
the Commission sometimes request it
be sent by overnight mail or other spe-
cial carrier. Anyone using a quick-
delivery method must complete the
information on the mailing information
form.

The form must be completed to show
the licensee’s name and the company
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name as both shipper and receiver and
must show the company’s account
number. The Commission does not pay
the shipping charges on any overnight
or second-day delivery letters. Failure
to include the account number will
result in delaying the time the licensee
can start work.

Is a Reciprocal License
the Way to Go for
Someone You Know?

The Missouri Real Estate Commission
has reciprocal agreements with several
surrounding states—Arkansas, Colorado,
Minois, lowa, Kansas, Kentucky,
Mississippi, Nebraska, Oklahoma, and
Tennessee.

To be eligible for a reciprocal
license from any of these states, the
candidate must be a resident of the
state he or she is reciprocating from.
For example, if you are licensed as a
salesperson or broker in Kansas, you
must be a Kansas resident at the time
you apply for a Missouri salesperson
or broker license. Each state has spe-
cific licensure requirements to meet
before one is eligible for a reciprocal
license. These requirements vary
from being eligible immediately
upon licensure in the resident state to
having to wait several years; from no
required prelicense education to
completion of the Missouri pre-
license course of study; from no
examination requirement to satisfac-
tory completion of the state-specific
component.

In all instances (excluding the situa-
tions when Missouri prelicense school
is completed before the reciprocal
license is issued), the candidate for a
reciprocal license must meet Missouri’s
twelve-hour continuing education
requirement prior to expiration of the
Missouri  reciprocal license. All
Missouri broker licenses expire on June
30 of even-numbered years and all
Missouri salesperson licenses expire on
September 30 of even-numbered years.
Continuing education for renewal can-
not be taken after the date of license
expiration.

Licensees who have completed
continuing education in other states
may earn up to the nine hours of
elective credit by completing and
submitting an Individual Request
for Continuing Education Credit,
attaching completion certificates of
courses taken in other states, and
submitting the form and attachments
with a ten dollar fee. They will
receive a copy of the request form
back indicating the number of hours
accepted for Missouri credit. In
almost all cases, the three-hour Core
Curriculum must be completed
through a Missouri-approved spon-
sor. In the past, both elective and
Core courses have been offered by
correspondence through Missouri-
approved sponsors.

Persons licensed in other states who
are interested in a Missouri reciprocal
license should contact the Com-
mission office direct to ensure they
receive the most current information
available. They should request the
appropriate application by writing the
Missouri Real Estate Commission, PO
Box 1339, Jefferson City, MO 65102,
or calling (573-751-2628).

Missouri licensees who are interested
in applying for reciprocal licenses in
other states may contact those states at
the numbers shown below.

Arkansas Real Estate Commission
(501) 682-2732

Colorado Real Estate Commission
(303) 894-2166
4

IHlinois Real Estate Commission
(217) 785-9300

lowa Real Estate Commission
(515) 281-3183

Kansas Real Estate Commission
(913) 296-3411

Kentucky Real Estate Commission
{502) 425-4273

Mississippi Real Estate Commission
(601) 987-3969

Nebraska Real Estate Commission
(402) 471-2004

Oklahoma Real Estate Commission
(405) 521-3387

Tennessee Real Estate Commission
(615) 741-2273



1997 Commission
Meeting Schedule

Licensees and members of the public
are always welcome to attend the open
meeting portion of Commission meet-
ings. Tentative dates and places are
listed below, but specific sites are not
final. Anyone planning to attend a
meeting should call the Commission
office a few weeks before the meeting
to learn the exact location and time.

Wednesday, January 8
Jefferson City

Wednesday, February 19
Columbia

Tuesday, April 1
Springfield

Wednesday, May 14
Jefferson City

Wednesday, June 25
Kirksville

Wednesday, August 13
Kansas City

Friday, September 26
St. Louis

Wednesday, November 19
Kansas City

Escrow Account
Reconciliation

You've just received your monthly
bank statement and completed your
bank reconciliation. The outstanding
checks and deposits have been
accounted for and the escrow account
balance in your books matches the
bank statement. You're in balance,
right? WRONG! If you end the recon-
ciliation process at your checkbook
balance, you have learned only one
thing—you can add and subtract cor-
rectly. During the course of the recon-
ciliation process, Commission examin-
ers find that some brokers end their
reconciliations when the checkbook
balance matches the bank statement
balance. However, examiners know
that most brokers carry reconciliation
to the next step, a step of paramount
importance to the financial control of a
real estate brokerage. This article is
intended to focus on important factors
the Commission considers to deter-
mine the liabilities to an escrow
account.

Once a correct escrow balance has
been obtained through the bank recon-
ciliation, the liabilities that make up
this balance should be examined.
These liabilities to the sales escrow
account include, but may not be limit-
ed to the following:

* Earnest money per pending con-
tracts;

* Earnest money awaiting a mutual
release;

¢ Earnest money in dispute;

* Funds escrowed for closed transac-

tions;

Funds (up to $500) held for mainte-

nance of the escrow account (bank

charges). If the bank takes a month-

ly service charge or charges the

account for checks, the balance of

funds held for the maintenance of the

account must be sufficient to cover

the charges. If a broker waits until

the bank statement is received and

reimburses the funds, a shortage

exists from the date of the charge

until the deposit to replenish the

funds;

¢ Security deposits being held.

Once a total has been obtained, it
should be compared to the reconciled
bank statement balance. If the two fig-
ures match, it's in balance, right?
MAYBE! You must determine whether
or not you have written authorization
from all parties to the transaction for
all funds maintained in escrow.
Examples of some scenarios where
written authorization would be
required are:

1. The real estate contract indicates
that you are the broker who will main-
tain the earnest money. Remember, if
you are holding earnest money for a
transaction and the contract indicates
that a cooperating broker should be
holding the funds, you have an over-
age. The overage would be due to the
lack of written authorization to hold
funds belonging to others. On the
other hand, you would have a shortage
if the real estate contract indicates that
you are to maintain the earnest money
and the cooperating broker is maintain-
ing the funds.

2. A buyer decides to send you addi-
tional earnest money or the funds
needed to close along with the earnest

money. All parties must agree in writ-
ing that these funds will be held in
escrow until closing. Remember, in
most instances, the contract only pro-
vides written authorization to hold the
earnest money.

3. Funds are escrowed for repair.
Again, written authorization must also
be obtained to escrow funds for a
closed transaction which means the
buyer and seller must have agreed in
writing as to the amount and where
these funds will be maintained.

4. Funds collected for a closing
maintained past the ciosing date can
be a problem. All funds collected for a
closing must be promptly disbursed
from the escrow account. There are
many valid reasons which may explain
late disbursement. For example, the
broker may be awaiting proper invoic-
es for charges related to the transac-
tion. If any funds are to be maintained
longer than two banking days from the
closing date, written authorization to
hold the funds must be obtained from
all parties having an interest in the
funds.

For an overall reconciliation of your
escrow account and your account lia-
bilities, apply the following guidelines:
(1) Reconcile to your bank statement
balance and determine that your books
reflect the proper balance; (2) Compare
this balance to the liabilities to the
escrow account; (3) Examine the liabil-
ities to the account and determine that
all funds are maintained with the prop-
er written authorization. YOU ARE
NOW IN BALANCE!

This same procedure can be used for
all escrow accounts maintained by a
real estate brokerage. The reconcilia-
tion process takes a snapshot of your
escrow account position on a given
day. When done on a monthly basis,
any and all errors can be easily tracked
and corrected. Remember, when your
book balance matches the reconciled
bank balance, the reconciliation has
just begun.

NOTE: This article cannot cover all
the possible situations which make up
a liability to the escrow account. The
main point of these examples is that
written authorization from all parties
having an interest in funds deposited
for a real estate transaction must be
obtained in writing as to the amount of
funds to be held and where the monies
will be maintained.
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