SETTLEMENT AGREEMENT

BETWEEN
MISSOURI REAL ESTATE COMMISSION
AND
MARY BETH BENES

Mary Beth Benes (Benes) and the Missouri Real Estate Commission
(MREC) enter into this Settlement Agreement for the purpose of resolving the
question of whether Benes’ license as a real estate salesperson, no.
2003003461, will be subject to discipline. Pursuant to § 536.060, RSMo 2016,1
the parties hereto waive the right to a hearing by the Administrative Hearing
Commission of the State of Missouri and, additionally, the right to a
disciplinary hearing before the MREC under § 621.110, RSMo. The MREC and
Benes jointly stipulate and agree that a final disposition of this matter may be
effectuated as described below pursuant to § 621.045, RSMo.

Benes acknowledges that she understands the various rights and
privileges afforded her by law, including the right to a hearing of the charges
against her; the right to appear and be represented by legal counsel; the right
to have all charges proven upon the record by competent and substantial

evidence; the right to cross-examine any witnesses appearing against her at

1 All statutory citations are to the 2016 Revised Statutes of Missouri,
as amended, unless otherwise noted.



the hearing; the right to present evidence on her behalf at the hearing; the
right to a decision upon the record of the hearing by a fair and impartial
administrative hearing commissioner concerning the charges pending against
her; the right to a ruling on questions of law by the Administrative Hearing
Commission; the right to a disciplinary hearing before the MREC at which time
Benes may present evidence in mitigation of discipline; the right to a claim for
attorney fees and expenses; and the right to obtain judicial review of the
decisions of the Administrative Hearing Commission and the MREC.

Being aware of these rights provided to her by law, Benes knowingly and
voluntarily waives each and every one of these rights and freely enters into
this Settlement Agreement and agrees to abide by the terms of this document
as they pertain to her.

Benes acknowledges that she has received a copy of documents that were
the basis upon which the MREC determined there was cause for discipline,
along with citations to law and/or regulations the MREC believes were
violated. Benes stipulates that the factual allegations contained in this
Settlement Agreement are true and stipulates with the MREC that Benes’
license as a real estate salesperson, license no. 2003003461, is subject to

disciplinary action by the MREC in accordance with the relevant provisions of



Chapter 621, RSMo, and §§ 339.010 through 339.205 and 339.710 through
339.855, RSMo, as amended.

The parties stipulate and agree that the disciplinary order agreed to by
the MREC and Benes in Part II herein is based only on the agreement set out
in Part I herein. Benes understands that the MREC may take further
disciplinary action against her based on facts or conduct not specifically
mentioned in this document or in the Complaint filed by the MREC against
Benes, that are either now known to the MREC or may be discovered.

1. Joint Stipulation of Facts and Conclusions of Law

Based upon the foregoing, the MREC and Benes herein jointly stipulate
to the following:

1. NRT Missouri LLC, dba Coldwell Banker Gundaker, is a Delaware
limited liability company licensed as a real estate association, No. 2010042155.

2. Mary Beth Benes (“Benes”) holds a real estate salesperson license,
No. 2003003461, affiliated with NRT Missouri LLC from October 10, 2012 to
current. At all times relevant herein, Bene’s license was current and active.

The Benes Team

3. Within Coldwell Banker Gundaker, Benes operated a three-

member team comprised of Benes, the team leader, Rachel Nolen, a real estate



salesperson who typically served as the buyer’s agent, and Amy Gundaker-
Meyers, the administrative assistant (the “Benes Team”).

4. The Benes Team used DocuSign to allow for the use of electronic
signatures on real estate transactions by the agents and the parties to the
transactions.

5. The Benes Team had a single DocuSign account used by each
member of the team, providing each member access to the signatures of the
other members of the team.

6. Benes and/or Gundaker-Meyers named Nolen as the buyers’ agent
on the following two transactions without Nolen’s knowledge: the sale of 1
Manderleigh Estate, Frontenac, Missouri, and the sale of 1950 Muir Woods
Lane, Town & Country, Missouri. Although the buyers or sellers (the “clients”)
for these two transactions may have known that Nolen was part of the Benes
Team, they did not know Nolen, and Nolen did not know the clients.

T Benes ultimately handled the transactions as a dual agent,
representing both the buyers and the sellers in the transactions. However, she
misrepresented her role in these transactions by not disclosing herself as a

dual agent. Benes and/or Gundaker-Meyer as a member of the Benes Team,



instead, misrepresented that Nolen, was serving as the buyer’s agent on the
transactions.

8. Nolen’s name was signed using DocuSign numerous times in
documents for the Manderleigh and Muir Woods properties without her
knowledge.

9. Verifications of Nolen’s signature on documents from DocuSign
had been sent to Meyer’s email address and not Nolén’s email address,
resulting in Nolen not getting notification of the signatures.

Manderleigh Estates

10. Benes listed the Manderleigh Estates property for sale on behalf
of the sellers (the “Manderleigh Sellers”). Benes’ name was also typed (but not
signed) on the original Buyer’s Exclusive Limited Right to Represent
Agreement. Thereafter, Nolen’s signature was placed on the Buyer’s Agency
Agreement in lieu of Benes signature via DocuSign without Nolen’s
knowledge, and was not initialed and/or re-signed by the Manderleigh Buyers.

11.  On or about June 5, 2017, the Manderleigh Sellers and Buyers
entered into the Residential Sales Contract. The Manderleigh transaction

closed on July 31, 2017.



12. Benes and/or Gundaker-Meyer as a member of the Benes Team
placed Nolen’s signature and represented Nolen as the buyer’s agent on
numerous documents, as necessary, to complete the Manderleigh Estates
transaction.

13. The certificate of completion and signature verification forms for
actions purportedly taken by Nolen were sent to Gundaker-Meyers’ email
address, instead of Nolen’s email address.

14. The total commission for the Manderleigh transaction was
$70,325, which was paid to Benes as the listing and selling agent.

Muir Woods

15. Benes listed the Muir Woods property for sale on behalf of the
seller (the “Muir Woods Seller”). Benes also represented the buyers (the “Muir
Woods Buyers”).

16. On August 8, 2017, the Muir Woods Buyers submitted an offer
titled Residential Sales Contract (the Offer) drafted with the assistance of
Benes and Gundaker-Meyer.

17.  On August 10, 2017, two days after the contract was signed by the

Buyer, Nolen’s signature via DocuSign was inserted into the offer as the



Selling Broker at Benes’ direction. No initials were obtained from the buyers
or sellers for this change.

18. Benes and/or Gundaker-Meyer as a member of the Benes Team
placed or caused Nolen’s signature to be placed and Nolen referenced as the
buyer’s agent on numerous documents for the Muir Woods transaction.

19. The DocuSign certificates of completion and signature verification
forms for actions purportedly taken by Nolen were sent to Gundaker-Meyers’
email address, instead of to Nolen's email address.

20. The total commission for the Muir Woods transaction was $45,850,
which was paid to Benes, except for $10,000 to Gundaker-Meyers and $2,000
to another agent.

Undisclosed Dual Agency

21. Benes acted as a dual agent for both the buyer and the seller in
both the Manderleigh Estates and Muir Woods transactions.

22. NRT Missouri had an agency policy that authorized its agents to
serve as a “Disclosed Dual Agent.” The Policy also required each agent to “use
[NRT Missouri’s] most updated forms.” By its policy, NRT Missouri authorized
its agents “to execute dual agency disclosure and consent forms.”

23. NRT Missouri had an approved Dual Agency Disclosure Form.



24. Benes did not use the Dual Agency Disclosure form in either the
Manderleigh Estates or Muir Woods transactions.

25. Tothe contrary, the paperwork in these transactions provided that
each was being represented by Designated Agents and that Nolen was
representing the buyers.

26. Pursuant to § 339.750.1, RSMo, a “licensee may act as a dual agent
only with the consent of all parties to the transaction.”

27. Section 339.820.2, RSMo, states:

2. A designated broker shall not be considered to be a
dual agent or a transaction broker solely because such
broker makes an appointment pursuant to this
section, except that any licensee who personally
represents both the seller and buyer . . . in a particular
transaction shall be a dual agent or a transaction
broker and shall be required to comply with the

provisions governing dual agents or transaction
brokers.

28. Under 20 CSR 2250-8.095(C), regarding dual agents, a “licensee
acting as a dual agent in a real estate transaction shall disclose this agency
status immediately upon its occurrence to all parties of a real estate
transaction.”

29. Based on the conduct set forth herein, Benes acted as a dual agent

in violation of §§ 339.750.1 and 339.820.2, RSMo, and State Regulations 20



CSR 2250-8.020 and 20 CSR 2250-8.095(C), providing cause to discipline her
license under § 339.100.2(2), (6), and (15), RSMo.

Misrepresentation

30. Based on the aforementioned conduct, Benes made substantial
misrepresentations in the conduct of her business.

31. Based on aforementioned conduct, Benes suppressed, concealed,
and/or omitted material facts in the conduct of her business.

32. Based on Benes’' conduct, cause exists to discipline her license
pursuant to § 339.100.2(2) and (15), RSMo.

Failure to Get Initials

33. State Regulation 20 CSR 2250-8.090(4)(C) and (5)(C), regarding
brokerage services, states in relevant part:

(4) Seller’s/Lessor’s Agency (Sale/Lease Listing)
Agreement.

(C) Any addendums, riders, endorsements,
attachments, or changes to the listing agreement or
other written agreement for brokerage services must
contain the initials of all parties.

(5) Buyer’s/Tenant’s Agency Agreement.



(C) Any addendums, riders, endorsements,
attachments, or changes to the agreement or other
written authorization must contain the initials of all
parties.

34. State Regulation 20 CSR 2250-8.100(3), regarding offers and
contracts, states:

(3) Any change to a contract shall be initialed by all
buyers and sellers. Acceptance of each fully executed
contract shall include the date at which final
agreement was reached either by 1) specific
acknowledgement of final acceptance date; or 2) date
of the last signature or initial to the contract.

35. Based on Benes’ failure to obtain initials on certain agency and
contractual documents, Benes violated 20 CSR 2250-8.090(4)(C) and (5)(C) and
20 CSR 2250-8.100(3), providing cause to discipline her license under
§ 339.100.2(2) and (15), RSMo.

Joint Agreed Disciplinary Order

Based on the foregoing, the parties mutually agree and stipulate that the
following shall constitute the disciplinary order entered by the MREC in this
matter under the authority of § 536.060, RSMo, and §§ 621.045.4 and 621.110,
RSMo.

36. Benes’ license is on probation. Benes’ license as a real estate

salesperson 1s hereby placed on PROBATION for a period of ONE YEAR. The

period of probation shall constitute the “disciplinary period.” During the
10



disciplinary period, Benes shall be entitled to practice as a real estate
salesperson under §§ 339.010 through 339.205 and 339.710 through 339.855,
RSMo, as amended, provided Benes adheres to all the terms of this agreement.

37. Terms and conditions of the disciplinary period. The terms

and conditions of probation are as follows:

A.  Benes shall keep the MREC apprised at all times of her
current mailing address, email address (if any), and telephone number
at each place of residence and business. Benes shall notify the MREC in
writing within ten (10) days of any change in this information.

B. Benes shall timely renew her real estate license(s), timely
pay all fees required for license renewal and shall comply with all other
requirements necessary to maintain her license(s) in a current and active
status. During the disciplinary period, Benes shall not place her real
estate license(s) on inactive status as would otherwise be allowed under
20 CSR 2250-4.050 . Alternatively, without violating the terms and
conditions of this Settlement Agreement, Benes may surrender her real
estate license(s) by submitting a letter to the MREC and complying with
20 CSR 2250-8.155. If Benes applies for a real estate license after

surrender, Benes shall be required to requalify as if an original applicant

11



and the MREC will not be precluded from basing its decision, wholly or
partially, on the findings of fact, conclusions of law, and discipline set
forth in this Settlement Agreement.

C. Benes shall meet in person with the MREC or its
representative at any such time or place as required by the MREC or its
designee upon notification from the MREC or its designee. Said
meetings will be at the MREC’s discretion and may occur periodically
during the probation period.

D. Benes shall immediately submit documents showing
compliance with the requirements of this Settlement Agreement to the
MREC when requested by the MREC or its designee.

E. During the probationary period, Benes shall accept and
comply with unannounced visits from the MREC’s representative to
monitor compliance with the terms and conditions of this Settiement
Agreement.

F. Benes shall comply with all relevant provisions of Chapter
339, RSMo, as amended, all rules and regulations duly promulgated
thereunder, all local, state, and federal laws. “State” as used herein

includes the State of Missouri and all other states and territories of the

12



United States. Any cause to discipline Benes’ license as a real estate
salesperson under § 339.100.2, RSMo, as amended, that accrues during
the disciplinary period shall also constitute a violation of this Settlement
Agreement.

G.  Benes shall report to the MREC each occurrence of Benes
being finally adjudicated and found guilty, or entering a plea of guilty or
nolo contendere, in a state or federal criminal prosecution, to felony or
misdemeanor offenses, within ten business days of each such occurrence.

H. Broker Acknowledgement. If at any time during the

disciplinary period Benes wishes to transfer her license affiliation to a
new broker/brokerage, she must submit a Broker Acknowledgment form
signed by the new broker. This acknowledgement is in addition to any
other required application, fee, and documentation necessary to transfer
her license. Benes must obtain the Broker Acknowledgement form from
the MREC.

i o Benes must successfully complete a Three Hour course on
real estate ethics and provide proof of successful completion to the MREC

within the first six months of the disciplinary period. Benes may not

13



apply the education required by this Settlement Agreement to satisfy the
continuing education hours required for license renewal.

J. Benes must successfully complete a Three Hour course on
agency and provide proof of successful completion to the MREC within
the first six months of the disciplinary period. Benes may notapply the
education required by this Settlement Agreement to satisfy the
continuing education hours required for license renewal.

K. Benes agrees to pay a civil penalty of $5,000. Said penalty
1s authorized under § 339.205, RSMo, as follows:

(1) Benes agrees to pay the $5,000 civil penalty by
certified check made payable to the “Missouri Real Estate Commission,
State of Missouri” and mailed to Missouri Real Estate Commission, P.O.
Box 1339, Jefferson City, MO 65102 1339. Benes shall postmark and
mail or hand deliver said check within 60 days of the date when this
Settlement Agreement becomes effective.

(2) Funds received pursuant to this agreement shall be
handled in accordance with Section 7 of Article IX of the Missouri

Constitution. Section 339.205.8, RSMo.
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(3) In the event the MREC determines that Benes has
failed to pay any portion of the $5,000 agreed upon herein or has violated
any other term or condition of this Settlement Agreement, the MREC
may, in its discretion: (1) notify the Attorney General who “may
commence an action to recover the amount of the penalty, including
reasonable attorney fees and costs and a surcharge of fifteen percent of
the penalty plus ten percent per annum on any amounts owed” under §
339.205.4, RSMo; (2) after an evidentiary hearing, vacate and set aside
the penalty imposed herein and may probate, suspend, revoke, or
otherwise lawfully discipline Benes’ license under § 324.042, RSMo; and
(3) deny, discipline, or refuse to renew or reinstate Benes’ license under
§ 339.205.7, RSMo.

L. Licensee shall not apply to obtain any new or additional
licenses from the MREC during the disciplinary period without prior
written approval of the MREC.

38. Upon the-expiration of the disciplinary period, the license of Benes
shall be fully restored if all requirements of law have been satisfied; provided,
however, that in the event the MREC determines that Benes has violated any

term or condition of this Settlement Agreement, the MREC may, in its

15



discretion, after an evidentiary hearing, vacate and set aside the discipline
imposed herein and may suspend, revoke or otherwise lawfully discipline
Benes’ license.

39. No additional discipline shall be imposed by the MREC pursuant
to the preceding paragraph of this Settlement Agreement without notice and
opportunity for hearing before the MREC as a contested case in accordance
with the provisions of Chapter 536, RSMo.

40. This Settlement Agreement does not bind the MREC or restrict the
remedies available to it concerning any future viclations by Benes of §§ 339.010
through 339.205 and 339.710 through 339.855, RSMo, as amended, or the
regulations promulgated thereunder, or of the terms and conditions of this
Settlement Agreement.

41. This Settlement Agreement does not bind the MREC or restrict the
remedies available to it concerning facts or conduct not specifically mentioned
in this Settlement Agreement that are either now known to the MREC or may
be discovered.

42. If any alleged violation of this Settlement Agreement occurred
during the disciplinary period, the parties agree that the MREC may choose to

conduct a hearing before it either during the disciplinary period, or as soon

16



thereafter as a hearing can be held, to determine whether a violation occurred
and, if so, may impose further disciplinary action. Benes agrees and stipulates
that the MREC has continuing jurisdiction to hold a hearing to determine if a
violation of this Settlement Agreement has occurred.

43. Each party agrees to pay all their own fees and expenses incurred
as a result of this case, its litigation, and/or its settlement.

44. The terms of this Settlement Agreement are contractual, legally
enforceable, and binding, not merely recital. Except as otherwise contained
herein, neither this Settlement Agreement nor any of its provisions may be
changed, waived, discharged, or terminated, except by an instrument in
writing signed by the party against whom the enforcement of the change,
waiver, discharge, or termination is sought.

45. The parties to this Settlement Agreement understand that the
MREC will maintain this Settlement Agreement as an open record of the
MREC as required by Chapters 324, 339, and 610, RSMo, as amended.

46. DBenes, together with her partners, heirs, assigns, agents,
employees, representatives and attorneys, does hereby waive, release, acquit
and forever discharge the MREC, its respective members, employees, agents

and attorneys including former members, employees, agents and attorneys, of,

17



or from any liability, claim, actions, causes of action, fees, costs, expenses and
compensation, including, but not limited to, any claim for attorney's fees and
expenses, whether or not now known or contemplated, including, but not
limited to, any claims pursuant to § 536.087, RSMo, as amended, or any claim
arising under 42 U.S.C. § 1983, which now or in the future may be based upon,
arise out of, or relate to any of the matters raised in this case or its litigation
or from the negotiation or execution of this Settlement Agreement. The parties
acknowledge that this paragraph is severable from the remaining portions of
the Settlement Agreement in that it survives in perpetuity-cven in the event
that any court or administrative tribunal deems this agreement or any portion
thereof void or unenforceable.

47. This Settlement Agreement goes into effect 15 days after the
document is signed by the Executive Director of the MREC unless such 15-day
period is waived by the licensee, in which case it goes into effect when signed

by the Executive Director of the MREC.

LICENSEE MISSOURI REAL ESTATE
COMMISSION

W ) WW orl/22 pmﬂf%vx(‘\fwﬂ 2

Mary BetH Benes Date Brittany Tombh{n)son, Executive
Director

Date:  \- LT CL
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ERIC S. SCHMITT
Attorney General

%5//4/

Craig HAIIa

Assistant Attorney General
Missouri Bar No. 48358

Supreme Court Building
207 West High Street
P.O. Box 899

Jefferson City, MO 65102
Telephone: 573-751-8769
Telefax: 573-751-5660

Attorneys for the MREC
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