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)
)
' ) Case No. 09-0146 XX
V. }
)
OZARK MEMORIAL PARK )
CEMETERY AND MAUSOLEUM, )
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JOINT MOTION FOR CONSENT ORDER,
JOINT STIPULATION OF FACTS AND CONCLUSIONS OF LAW,
WAIVER OF HEARINGS
BEFORE THE ADMINISTRATIVE HEARING COMMISSION
AND THE OFFICE OF ENDOWED CARE CEMETERIES
AND DISCIPLINARY ORDER

Respondent Ozark Memorial Park Cemetery and Mausoleum, Inc. (“Ozark
Memorial™) and Petitionér Office of Endowed Care Cemeteries (“Office”) enter into this
Joint Motion for Consent Order, Joint Stipulation of Facts and Conclusions of Law,
Waiver of Hearings Before the Administrative Hearing Commission and Qffice of
" Endowed Care Cemeteries, and Disciplinary Order (“Joint Stipulation™) for the purpose
of resolving the Complaint filed against Respondent. Pursu.ant to the rules governing

- practice and procedure before the Administrative Hearing Commission (“Commission”)(1




CSR 15-3.446(4)) and pursuant to the terms of § 536.060, RSMo', as it is made
applicable to the Commission by § 621. 135, RSMo, the parties move for a consent order
and waive the right to a hearing and decision in the above-styled case by the Commission,
and, additionally, the right to a disciplinary hearing before the Office pursuant to

§ 621.110, RSMo, Cum. Supp. 2008 and jointly stipulate and agree that a final disposition
of this matter may be effectuated as described below.

Ozark Memorial acknowledges that it understands the various rights and privileges
afforded it by law, including the right to a hearing of the charges against it; the right to
_appear and be represented by legal counsel; the right to have all charges proven upon the
yecord by competent and substantial evidence; the right to cross-examine any witnesses
appearing against it at the hearing; the right to i)resent evidence on its behalf at the
hearing; the right to a decision upon the record of the hearing by a fair and impart'ial
administrative hearing commissioner concerning the charges pending against it; the right
to a ruling on questions of law by the Administrative Hearing Commission; the right to a
disciplinary hearing before the Office at which time Ozark Memorial may present
evidence in mitigation of discipline; the right to a claim for attorney fees and expenses;
and the right to obtain judicial review of the decisions of the Administratii/e Hearing
Commission and the Office. Being aware of these rights provided Ozark Mem(;rial by -

~ operation of law, Ozark Memorial knowingly and voluntarily waives each and every one

! All references are to the 2000 _Revised Statutes of Missouri unless otherwise noted.
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of these rights and freely enters into this Joint Stipulation. Ozark Memorial further agrees
to abide by the terms of this document as they pertain to it. |

Ozark Memorial acknowledges that it received a copy of the Complaint in this |
case, which was filed with the Commission on January 27,2009, Omk Memorial
stipulates that the factual allegations contained in this Joint Stipulation are true and
sfipulates with the Office that Ozark Memorial’s license as an endowed care cemetery,
Ticense no. 2001007350, is subject to disciplinary action by the Office in accordance with
the provisions of Chapters 621 and 214, RSMo. |

I. JOINT STIPULATION

Based upon the foregoing, the Office and Ozark Memorial jointly stipulate to the
" following findings of fact and conclusions of law in licu of the facts and conclusions of
law as alleged in the Complaint filed in this case, and request that the Commission adopt
the Joint Proposed Findings of F act and the Joint Proposed Conclusions of Law as the
‘Comm‘ission's Findings of Fact and Conclusions of Law.

JOINT PROPOSED FINDINGS OF FACT

L. The Office was established pursuant to Chapter 214, RSMo, for the purpose of
executing and enforcing the provisions of Sections 214.270 through 214.410, RSMo, as

amended.




2. Ozark Memorial is licensed by the Office as an Endowed Care cemetery,

License Number 2001007350. Respondent’s license is, and was at all relevant times herein,

- current and active.

3. Jurisdiction and venue are proper before the Administrative .Hearing
Commission pursuant to §§ 621.045 and 214.276.2, RSMo 2000,

4. Onorabout June 11,2007, an audit was completed of Respondent’s endowed
care trust fund account héld at U.S. Bank in Joplin, Missouri, covering the period from
January 1, 2004 to December 31, 2006 (“the audit”).

3. During the audit, procedures were performed to determine coﬁlpliance with the
requirements of §§ 214.270 through 214.410, RSMo.

6. The audit revealed sevéral deficiencies, including failing to include total
cemetery expenses, total acreage, total develoi:ed acreage, and the cemetery operator’s
signature in the 2004, 2005, and 2006 trust fund annual repofts* failing to make principal |
contributions to the trust fund in 2005 ( $13,819.00 required) and 2006 ($16,566 requlred),
makmg of principal contribution in 2004 of $6,288.00, when $17,481.00 was reqmrcd

resulting in an unfavorable variance of $11,193.00; and, permitting the trustee to make

~ improper distributions from the trust account to the cemetery operator from 2004 through

2006, resulting in a net distribution shortfall of $8,129.00 that should have gone to the

cemetery operator.




7. By letter dated August 24, 2007, the Office requested that Respondent respond
to the audit findings. No response to this request or audit has been forthcoming from
Respondent.

8. Ozark Memorial’s website,

hitp://www.ozarkmemorialpark.com/history.htm, contains the following statement: “4
perpetual care fund was established in our early days. Fifieen percent of all intermeﬁl
right sales are put into an irrevocable trust fund. [T]his fund cannot be depleted but
rather the interest from the fund is used to maintain the park. T his guarantees that the
cemetery will always get the care and attention it deserves. " “Endowed care” includes
the term “perpetual care”, pursuant to § 214.270(13), RSMo.

JOINT PROPOSED CONCLUSIONS OF LAW

1. Section 214.270 provides the following definitions for use in sections
- 214.270 t0 214.41(:

(13) "Endowed care", the maintenance, repair and care of all burial space
subject to the endowment within a cemetery, including any improvements
made for the benefit of such burial space. Endowed care shall include the
general overhead expenses needed to accomplish such maintenance, repair,
care and improvements. Endowed care shall include the terms perpetual
care, permanent care, continual care, eternal care, care of duration, or any
like term; |

(14) "Endowed care cemetery", a cemetery, or a section of a cemetery,
which represents itself as offering endowed care and which complies with
the provisions of sections 214,270 t0 214.410;

(15) "Endowed care fund", "endowed care trust”, or "trust", any
cash or cash equivalent, to.include any income therefrom,
impressed with a trust by the terms of any gift, grant,




contribution, payment, devise or bequest {o an endowed care
cemetery, or its endowed care trust, or funds to be delivered to
an endowed care cemetery's trust received pursuant to a contract
and accepted by any endowed care cemetery operator or his
agent. This definition includes the terms endowed care funds,
maintenance funds, memorial cate funds, perpetual care funds,
or any like term.

2. Section 214.320.1, RSMo, states in periinent part that an operator of an
endowed care cemetery shall establish and deposit in an endowed care fund
not less than the following amounts for burial space sold or disposed of,
with such deposits to the endowed care fund to be made semiannually onall ... -
burial space that has been fully paid for to the date of deposit:

(1) A minimum of fifteen percent of the gross sales price, or twenty dollars,
whichever is greater, for each grave space sold; .

(2) A minimum of ten percent of the gross sales price of each crypt or niche
sold in a community mausoleum, or a minimum of one hundred dollars for
each crypt or ten dollars for each niche sold in a garden mausoleum;

(3) A minimum of seventy-five dollars per grave space for
each lawn crypt sold.

3. Section 214.320.5, RSMo, states that no cemetery operator shall
* operate or represent to the public by any title, description, or similar
terms that a cemetery provides endowed care unless the cemetery is
in compliance with the provisions of sections 214.270 to 214.410.

4, Section 214.325, RSMo, provides that if the deposits to any endowed
care fund required by sections 214.270 to 214.410 are less than the
total sum required to be set aside and deposited since the effective
date of such sections, the cemetery operator shall correct such
deficiency by depositing not less than twenty percent of such
deficiency each year for five years following August 28, 1990, and
shall file, on the form provided by the division, a statement outlining
the date and amount such deposits were made. If the cemetery
operator fails to correct the deficiency, the cemetery operator shall
thereafter not represent the cemetery as an endowed cate cemetery.

5. Section 214.330.1 states in pertinent part that the income from the endowed
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care fund shall be distributed to the cemetery operator at least annually or in
other convenient installments. .. The principal of such funds shall be kept
intact and appropriately invested by the trustec.

‘Section 214.340, RSMo, states in pertinent part:

.1. Each operator of an endowed care cemetery shall maintain at an office
in the cemetery or, if the cemetery has no office in the cemetery, at an office
within a reasonable distance of the cemetery, the reports of the endowed
care fund's operation for the preceding seven ycats. Each report shall
contain, at least, the following information:

dokokok¥k

(8) Total expenses, excluding distributions to cemetery operator, since
previous report; and,

(9) A statement of the cemetery's lotal acreage and of its developed acreage.

2. Subdivision (8) of such report (regarding expenses) shall be
certified under oath as complete and correct by an officer of the
cemetery operator. Both the trustee and cemetery operator ox officer
shall be subject to the penalty of making a false affidavit or
declaration.

Section 214.276.2, RSMo, provides in pertinent part that “the
division may cause a complaint to be filed with the
administrative hearing commission as provided in chapter 621,
RSMo, against any holder of any license, required by sections
214.270 to 214.516 or any person who has failed to surrender
his or her license, for any one or any combination of the

following causes:.
: kokkokE

© (5) Incompetence, misconduct, gross negligence, fraud, misreptesentation
or dishonesty in the performance of the functions or duties of any
profession regulated by sections 214.270 to 214.516;

(6) Violation of; or assisting or enabling any person to violate,
any provision of sections 214.270 to 214.516, or any lawful rule

or regulation adopted pursuant to sections 214.270 to 214.516;
KRk , .




(13) Violation of any professional trust or confidence.”

8. Respondent failed to make principal contributions in the amounts required to
the endowed care trust fund for caléndar years 2004, 2005 and 2006, despite recording
substantial sales in both years, in violation of § 114.320.1, RSMo, and cause, therefore, exists
to discipline Respondent’s license pursuant to § 214.276.2(6), RSMo.

9. Respondent permitted the trustee to make improper distributions of annual
income from 2004 through 2006, as detailed abové, resulting in a net income distribution
shortfall variance of $8,129 for thét three year period, in violation of § 214.330.1, RSMo, and
cause, therefore, exists to discipline Respondent’ license pursuanf 10 § 214.276.2(6), RSMo.

10.  Respondent failed to include in its annual reports from calendar years 2004,
2005, and 2006 the total cemetery expenses, total acreage, and fotal developed acreage, and
failed to ensure that sﬁch reports were certified under oath by an officer of thé cemetery
operator, all in violation of §§ 214.340.1 (8) & (9), and 214.340.2, RSMo, and cause,
therefore, exists to discipline Respondent’s license pursuant to § 214.276.2(6), RSMo.

11.  Despite making deposits to the endowed catre ﬁmd that were less than the total

‘sum required to be set aside and deposited, Respondent did not correct such deficiency in the
mannet prescribed by § 214.325, RSMo, while continuing to represent the cemetery as an
endowed care cemetery, by reference fo its “perpetual care fund”, in violation of § 2 14.325,
RSMo, and cause, therefore;,, exists to discipline Respondent’s license pursuant to §

© 214.276.2(6).




12, Respondent has continued to operate and represent to the pﬁblic by reference to
its “perp;:tual care fund” that it is a cemetery providing endowed care despite failing to
comply with numerous statutory provisions regulating such cemeteries, in violation of §§
214.276.2(6) and 214.320.5, RSMo, and cause is therefore established to discipline
Respondent’s license.

I1. JOINT DISCIPLINARY ORDER

Based on the foregoing, the parties hereby mutually agree and stipulate that the
following shall constitute the order regarding discipline of Ozark Memorial’s license as
an endowed care cemetery, St_lbject to _the following terms and conditions, and entered by
the Office in this matter under the authority of §§ 536.060 and 621.110, RSMo Cum.
Supp. 2008. This disciplinary order shall become effective immediately upon.the
issuance of the-consent order of the Commission without further action by either party:

1, Ozark Memorial’s license is on probation. Ozérk Memorial’s license as
an endowed care cemetery is hereby placed on PROBATION for a period of ONE YEAR.
The period of probation shall constitute the “disciplinary period.” During the discipl‘inary

| peﬁod,_ Ozark Memorial shall be entitled to practice as an endowed care cemetery under
Chapter 214, RSMo, as amended, provided Ozark Memorial adheres to all the terms of

this agreement.

2. Terms and conditions of the disciplinary period. The terms and

~ conditions of the disciplinary period are as follows:



a. Ozatk Memorial shall file quarterly reports showing that it has ceased the
prohibited practices listed above and that it is in compliance with all
necessary provisions of Chapter 214, RSMo., and all other applicable
provisions of Missouxi law.

b. Before the expiration of the disciplinary period, and in four quarterly
payments of equal size, Ozatk Memorial shall deposit a total sum of Thirty
Three Thousand Four Hundred Forty Nine Dollars Exactly (833,449.00) to
its Endowed Care Trust Fund at U.S. Bank to cure its failures to make
required principal contributions in 2064,' 2005, and 2006, The amount of
$33,449.00 wés reached after applying the sum of $8,129.00 that should
have been distributed to the cemetery operator during 2004 — 2006, to
Ozark Memorial’s $41,578 total trust fund principal contribution variance

* for 2004 — 2006. Under no circumstance will Ozark Memorial’s probation
end until the full amount called for in this paragfaph has been deposited as
required.

¢. Within ninety (90) days after the effective date of this Agreement, Ozark

| 'Memorial shall cooperate in the audit of its trust fund and other accounts for
the purpose of determining whether Ozark Memorial’s maintenance of its
accounts complies with the mandatory provisions of §§ 214.270 through

214.410, RSMo.
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d. Any deficiency or infraction revealed in the audit agreed to in subparagraph
¢. above shall be cured by Ozark Memorial immediately.

e. Turther, prior to the expiration of the disciplinary period, Ozark Memorial
shall cooperate in a final audit of its trust fund and other accounts for the
purpose of determining whether Ozark Memorial’s maintenance of its
accounts complies with the mandatory provisions of §8§ 214.270 through
214.410, RSMo. |

£ The audits called for in subparagraphs c. and e. above shall be contracted
for and performed by McBride, Lock & Associates, 1111 Main Street, Suite
900, Kansas City, MO 64105 (McBride, Lock). If the involvement of
McBride, Lock becomes impossible or impracticable for any reason, the |
audits called for above shall be contracted for and perfqrmed by a suitable
and qualified accounting firm agreed to by the Office and Ozark Memorial.

g. The disciplinary period will not expire until all deficiencies and/or
infractions, if any, revealed in the audits agreed to in subparagraphs ¢. and
e. above are cured by Ozark Memorial.

| h. Ozark Memorial agrees to pay for the cost of the audits required by

'subpall'agraphs ¢. and e., above, provided, however, that Ozark Memorial

will be permitted to transmit documentation as requested by the Office and

MocBride, Lock in lieu of on-site cxamihatioh to the extent feasible in order
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to reduce the costs of the audits. Ozark Memorial agrees, however, that
some on-site inspection by McBride, Lock will be required regardless of
Ozark Memorial’s provision of required documentation, in order to
complete the audits cailed for above.
i, Ozark Memorial shall pay all required fees for licensing to the Board and
shall renew its license prior to the end of each licensing yeat.
j.  Ozark Memorial shall comply with all provisions of Chapter 214, RSMo, 20
Code of State Regulations Division 2065, Endowed Care Cemeteries, and
all applicable federal and state laws, rules and regulations. "State" here
includes the State of Missouri and all other states and territories of the
United States.
k. If, after disciplinary sanctions have been imposed, Ozark Memorial fails to
keep its license current, the period of unlicensed status shall not bé deemed
or taken as any part of thé time of discipline so imposed.
. Ozark Memorial's failure to comply with any condition of discipline set
forth herein constitutes a violation of this disciplinary Order/Agreement.
3. Upon Ozark Memorial’s successful completion of the disciplinary period
and full compliance with the terms of this Joint Stipulation, the license of Ozark
Memorial shall be fully restored if all requirements of law have been satisfied; provided,

however, that in the event the Office determines that Ozark Memorial has violated any

12



term or conditi_on of this Joint Stipulation, the Office may, in its discretion, after an
evidentiary hearing, vacate and set aside the discipline imposed herein and impose such
further discipline as it shall deem appropriate under § 324.042, RSMo.

4, No additional discipline shall be imposed by the Office pursuant to the
preceding paragraph of this Joint Stipulation without‘noticc and oi)portunity for hearing
before the Office as a contested case in accordance with the provisions of Chapter 536,
RSMo.

5. This Joint Stipulation does not bind the Office or restrict the remedics
available to it concerning ahy future violations by Ozark Memorial of Chapter 214,
RSMO, as amended, or the regulations promulgated thereunder, or of the terms and

conditions of this Joint Stipulation.

6. This Joint Stipulation does not bind the Office or restrict the remedies
avgilable to it concerning facts or conduct not specifically mentioned in this Joint
Stipulation that are ¢ither now knoan to the Office or may be discovered.

7. . If any alleged violation of this Joint Stipulation occurred during the
disciplinary period, the parties agre-e. that the Office may choose to conduct a hearing
before it cither during the disciplinary period, or as soon thereafter as a hearing can be
held, to determine whether a violation occurred and, if s0, may impose further

disciplinary action, Ozark Memorial agrecs and stipulates that the Office has continving
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jurisdiction to hold a hearing to determine if a violation of this Joint Stipulation has -
occwred.

8. Each party agrees to pay all their own fees and expenses incurred as a result
of this case, its litigation, and/or its settlement.

9. The terms of this Joint Stipulation are contractual, legally enforceable, and
binding, not merely recital. Except as otherwise contained herein, neither this Joint
Stipulation nor any of its provisions may be dhangcd, waived, discharged, or terminatcd,
except by an instrument in writing signed by the party against whom the enforcement of

the change, waiver, diécharge, or termination is sought.

10.  The parties to this Joint Stipulation understand that the Office will maintain
this Jdint Stipulation as an open record of the Office as required by Chapters 214 , 610,
and 324, RSMo, as amended. - |

11.  Ozark Memorial, together with its assigns, agents, partaets, sharehoidérs,
dfﬁcers, directors, employees, representatives and attorneys, does hereby waive, release,
acquit and forever discharge the Office, its respective members, employees, agents and
attorneys including former members, émployees,' agents and attorneys, of, or from any
liability, claim, actions, causes of action, fees, costs, expenses and compensation, |
including, but not limited to, any claim for attorney's fees and expenses, whether or not
now known or contemplated, including, but not Jlimited to, any claims putsuant to

§ 536.087, RSMo, as amended, or any claim arising under 42 U.S.C. § 1983, which now
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or in the future may be based upon, arise out of, or relate to any of the matters raised in
this case or its litigation, or from the negotiation or execution of this Joint Stipulation.
The parties acknowledge that this paragraph is severable from thé remaining portions of
the J oint Stipulation in that it survives in perpetuity even in the event that any court or
administrative tribunal deems this agreement or any portion thereof void or
* unenforceable.
III. CONCLUSION

| Tn consideration of the foregoing, the partics consent to the eniry of record and

approval of this J oint Stipulation and to the termination of any further proceedings before

the Commission based upon the complaint filed by the Office in the above-captioned

cause.
RESPONDENT PETITIONER

' ~ Office of Endowed Care Cemeteries
OZARK MEMORIAL PARK

CEMETERY AND MAUSOLEUM, INC.

By: =/ ﬂ% | \%\&\R 11210

Tom Reichard Date
Executive Director

Cook Vetter Doerhoff & Landwehr, P.C. CHRIS KOSTER
' Attorney General

LWUJ»\ ﬁD

John'D?Landwehr . Hensley

I\ga/s,sffun Bar No. 29587 A¥distant Attorney General

Miksouri Bar No. 59810
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231 Madison Street

Jefferson City, MO 65101 P.O. Box 899
Tel (573)635-1121 Ext 18 Jefferson City, MO 65102
Fax (573) 635-7414 Tel (573) 751-9163

: Fax (573) 751-5660
ATTORNEYS FOR RESPONDENT |
ATTORNEYS FOR PETITIONER
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