BEFORE THE
STATE COMMITTEE OF PSYCHOLOGISTS

STATE OF MISSOURI

STATE COMMITTEE OF PSYCHOLOGISTS, )
)
Petitioner, )
)

\2 ) CASE No.: 09-1342 PS
)
T. NICK FENGER, )
)
Respondent. )

ORDER OF THE MISSOURI
STATE COMMITTEE OF PSYCHOLOGISTS
REVOKING THE LICENSE OF

T. NICK FENGER

On or about December 18, 2012, the Administrative Hearing Commission entered its
Decision (“AHC Decision”) in the case of State Committee of Psychologists v. T. Nick Fenger,
Case No. 09-1342 PS. In that Decision, the Administrative Hearing Commission found cause for
the State Committee of Psychologists (“Committee”) to discipline T. Nick Fenger (“Fenger”)
under § 337.035.2(4), (5), (6), (13) and (15), RSMo.!

The Committee has received and reviewed the record of the proceedings before the
Administrative Hearing Commission and the Decision of the Administrative Hearing
Commission. The record of the Administrative Hearing Commission is incorporated herein by
reference in its entirety.

Pursuant to notice, §§ 621.110 and §337.035, RSMo, the Committee held a hearing on

March 21, 2012, at approximately 1:50 p.m., af the Adams Pointe Conference Center, 1400 NE

! Unless otherwise noted, all statutory references are to the Revised Statutes of Missouri 2000, as
amended.




Coronado Drive, Blue Springs, Missouri for the purpose of determining the level of discipline, if
any, to be imposed upon Fenger’s license by the Committee. The Committee was represented by
Assistant Attorney General Ryan Taylor. Respondent received proper notice and opportunity to
appear but did not appear in person or through legal counsel, After being present and
considering all of the evidence presented during the hearing, the Committee issues the following
Findings of Facts, Conclusions of Law and Order.
Based upon the foregoing the Committee hercby states:
L

FINDINGS OF FACT

1. The Committee is an agency of the state of Missouri created and established
pursuant to § 337.050, RSMo, for the purpose of licensing all persons engaged in the practice of
psychology in this state and executing and enforcing the provisions of §§ 337.010 — 337.093,
RSMo.

2. T. Nick Fenger was licensed by the Committec as a psychologist, as defined in
§ 337.010, RSMo, under license number 00499, Fenger’s address on file with the Committee is
3721 Montclair Drive, New Port Richey, Florida, 34655-2938.

3. The Committee hereby adopts and incorporates by reference the December 18,
2012 Findings of Fact as set forth in the Decision of the Administrative Hearing Commission in
State Committee of Psychologists v. T. Nick Fenger, Case No. 09-1342 PS, in its entirety. The
Committee hereby enters its Findings of Fact consistent therewith.

4, The Committee set this matter for a discipline hearing and served notice of the

violation hearing upon Fenger in a proper and timely fashion.
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CONCLUSIONS OF LAW

5. This Board has jurisdiction over this proceeding pursuant to §§ 621.110 and
337.035, RSMo.

6. The Committee expressly adopts and incorporates by reference the December 18,
2012 Findings of Fact as set forth in the Decision of the Administrative Hearing Commission in
State Committee of Psychologists v. T. Nick Fenger, Case No. 09-1342 PS, in its entirety. The
Committee hereby enters its Conclusions of Law consistent therewith.

7, The Committee has determined that this Order is necessary to ensure the
protection of the public.

I11.
ORDER

Having fully considered all the evidence before the Committee, and giving full weight to
the Decision of the Administrative Hearing Commission, it is the ORDER of the Committee that
T. Nick Fenger’s license to practice psychology is hereby REVOKED as of the effective date of
this Order. Licensee shall immediately return all indicia of licensure to the Committee.

The Committee will maintain this Order as an open, public record of the Committee as

provided in Chapters 337, 610, and 324, RSMo.

SO ORDERED, EFFECTIVE THIS 3 ﬂi)AY OF /ua.q , 2013,

\\\:.;\(?‘;"I!m::?f” STATE COMMITTEE OF PSYCHOLOGISTS
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Pamela Gloose, Executive Director




- Before the
Adminjstrative Hearing Commission
State of Missouri

STATE COMMITTEE OF Y
PSYCHOLOGISTS, )
Petitioner, ; |
vs. g No. 09-1342 PS
T. NICK RENGER, %
Respondent. g
DECISION
T. Nick Fenger is subject to discipline.
Procedure

On Octpber 1, 2009, the State Committee of Psychologists (“tﬁe Committee”) filed a
complaint seeking to discipline Fenger’s license as a ps&chologist; Fenger was served with a
copy of the complaint and our notic;e of complaint/notice of hearing by certified mail on
October 13, 2009. Fenger did not respond. We held a hearing on March 1, 2010. Assistant
Attorney General Michael R. Cherba represented the Committee. Neither Fenger, nor anyone

representing him, appeared at the hearing. This case became ready for our decision on May 27,

2010, when written arguments were due,
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| Findings of Fact
- 1. Fenger was licensed by the Committee as a psychologist on Septembér 10, 1978,
and it lapSf;d on January 31, 2008.
" 12,77 Kevin Otis was a certified substance abuse coﬁﬁselor.
The Supervisory Period ‘
3; Fenger supervised Otis off and on from 1992 to June or July of 2006 (*‘the
Supervfsory Period™). |
4, O‘tis operated Alternative Counseling & Associétes from approximately 1999 to 2006.
5. As a supervising psychologist, Fenger established a relationship of professionai trust
and confidence with his supervisee, Otis, and the clienté to whom Otis pi'ovided services. |
6. Otis was not licensed or certified as a marital or family therapist, but provided marital
and family therapy.
7. Otis was not licensed as a psychologist, but Fenger aided Otis in practicing
psychology.
8. Otis was not working toward any degree in psychologf, counseling, or social work. ’
9. Otis was not working toward iicensure asa psycﬁologist, coﬁ;lselor, soqial worker, or
marital and family fherap‘ist.
10. Otis met with Fenger once a month for half an hour to discuss the clients that required
Fenger’s supervision. Fenger did not supervise Otis on all of his clients, bﬁt only the ones that

were billed under Fenger’s in order that Fenger could bill insurance companies for work Otis

performed,




Counseling of .B and his wife
11, During the p'efiod from approximately February or March of 2006 and until August |

2006, J.B. and J.B.’s wife sought and received counseling from Otis for therapy concerning
marital and family problems and J .B.’é alcohol abuse (“the Therapeutic Relatiohship”).

12. During the period from ‘aprproximately March 2006 until August 2006, Fenger
engaged in a supervisory relationship with Otis for the fhefapeuﬁc services being provided by
Otis to J.B. and J.B.’s wife for the sole purpose of seeking payment from the insurer, Blue Cross
Blue Shield of Missouri (“Blue Cross™), for ‘the services that were being rendered by Otis,

13. Fenger was aware that the Therapeutic Relationship Otis and I.B. during the
Supervisory Period resulted in Otis practicing outside of his area of expertise as a certified .

- substance abuse counselor because Otis was providing a combination of alcohol abuse and
marital counseling.

14. .Qtis spent an inappropriate amount of time with J.B.”s wife at their home and made
inappropriate comments about J Bs w'ife’s physical attractiveness. Otis also went on a family
vacation to Florida with J.B. and his wife.

15. During the course of the Thegapeutic' Relationship and the Florida vacation, Otis
prepared and handed an alcoholic beverage _fo J.B. when Otis was aWare that J.B. was a
: fecovering aleoholic. |

16. J.B. and his wife subsequently divorced.
Improper Superviéion
17. In the practice of psychology, in a typical supervisory relationéhip, the supérvisee is
working towazds his or her licensure, The supervisor and supervisee meet on a wl}eekly ‘basis for
about an hour to discuss cases and issues. The supervisor would supervise all of the clients of
“the supervisee, not just clieﬁts for billing purposes, -

3




18. Fenger did not exercise appropriate supervision over Otis during the Therapeutic
Relationship and the Supervisory Period: ta._) Fenger did not meet with J.B. and J B.’s wife; (b) |
Fenger failed to maintain records concerning his supervision of Otis’ practice; and (¢} Fenger did
not document Otis’ performance. |

19. During the Therapeutic Relationship and the Supervisory Period, Feﬁger assisted Otis
in obtaining insurance payments from Blue Cross under Fenger’s hame for counseling services
that were rendered by Otis and not by Fenger: (a) Ofis submitted insurance claims to Blue Cross
using Fenger’s name; (b) Fengef was awatre that Otis was ﬁliﬁg ingurance cléims using Fenger’s
name; (¢} Fenger had provided O;cis with a stamﬁ of his signature for submitting such claims; and
(dj Fenger was not aware of how much money Otis was éhaxging J.B. for sgrvic;as pr_ovided and
how much was being claimed on the insurance forms.

20. Otis was practicing psychology without a license.

| Lack of Contipuing Education
| 21.  On October 11, 2006, the Committee directed Fenger to provide documentation of
his contimﬁng education howrs for thg reporting period of December 1, 2003 to November 30,

-2005 (“2005 Renewal Period”).

22. On November 20, 2006, the Committee received a letter from Fenger stating that he
was unable to document his continuing education for the 2005 Renewal Period because his

documentation was lost during a move.

23. Fenger never providéd the Committee with documentation of his continuing

education for the 2005 Renewal Period.




Conclusions of Law
We have jurisdiction to hear the case.) The Committee has the burden of proving Fenger

has committed an act for which the law allows discipline.” The Committee argues there is cause

{

for discipline under § 337.035:

2. The committee may cause a complaint to be filed with the
administrative hearing commission as provided by chapter 621,
RSMo, against any holder of any certificate of registration or
authority, permit or license required by this chapter or any person

. who has failed to renew or has surrendered the person's certificate
of registration or avthority, permit or license for any one or ary
combination of the following causes: :

¥k %

(4) Obtaining or attempting to obtain any fee, charge, tuition or other
compensation by fraud, deception or misrepresentation;

(5) Incompetency, misconduct, gross negligence, fraud,
misrepresentation or dishonesty in the performance of the
functions or duties of any profession licensed or regulated by this
chapter; '

(6) Violation of . . . any provision of this chapter, or of aﬁy lawful
rule or regulation adopted pursuant to this chapter;

% %k
(13) Violation of any professional trust or confidence;

L ' ‘
(15) Being guilty of unethical conduct as defined in “Ethical Rules -

of Conduct” as adopted by the committee and filed with the
secretary of state.

Obtaining Compensation — Subdivision (4)

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with

some valuable thing belonging to him.® Deception means an act designed to cheat someone by

ISection 621.045, RSMo Supp. 2011, Unless otherwisé indicated, statutory references are to RSMo 2000.
2Missouri Real Estate Comm’n v. Berger, 7164 8.W.2d 706, 711 (Mo. App., ED. 1989).
3 State ex rel. Williams v. Purl, 128 S.W. 196,201 (Mo. 1910).

5




inducing their reliance on misrepresentatiqnl4 Misrepresentation is a falsehood or untruth made
with the intent and purpose of deceit.” Fenger engaged in fraud, deception and mistepresentation
- when he allowed in_su;ance forms to be suBmitted under his name for payment for services that
Otis provided'J B. and his wife. The insurance forms were submitted so .that Fenger may be péid
for services that he did not perform and for services that he was not aware of billing. Therefore,

he is subject to discipline under § 337.035.2(4).

Professional Standards — Subdivision (5)

The Committee alleges Fenger’s conduct constituted incbmpetency, misconduct, gross
negligence, fraud, misrepresentation, and dishonesty.

Incompetency is a general lack of professional ability, or a léck of disposition to use an’
. -otherwise sﬁfﬁcient professional ability, to perform in an occupation.® We follow the analysis of
incompetency in a disciplinary case-fr;}m the Supreme Court, Albanna v. State Bd. of Reg’n Jor '. |
the Healing Arts.” Incompetency is a “state of being.”® The discipliﬁéry st‘atuté does not state
that licensées may be subject to discipline for “incompetent” acts. Although a licensee may be
guilty of repeated instances of gross negligence and other violations of the standards of practice, -
that is not necessarily sufficient to establish incompetency unless the acts flowed from the
licen_see’g incompetence, that is, being unable or ﬁnwilling to function properly as a
psychologist. An evaluation of incompetency neéessitates a broader-scale analysis, one taking

into account the licensee’s capacities and successes.” Fenget did not properly supervise Otis for

-

4 State ex rel, Nixon v. Telco Directory Publishing, 836 S.W.2d 596, 600 (Mo. banc 1993),

5 MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 794 (11" ed. 2004).

S Tendai v. Missouri State Bd. of Reg’n for the Healing Arts, 161 8,W.3d 358, 369 (Mo, banc 2005).
7293 8.W.3d 423 (Mo. banc 2009). :

8 Id. at 435,

? Albanna, at 436,




several months during the Therapeutic Relationship.! This continued failure to maintain a

' proper supervisory relationship led to several extrexﬁeiy inappropriate acts by Otis, and more
importantly, demonstrates a lack of professional ability by Fenger as a psychologist. He
demonstrated iqcompetency as a psychologist.

Misconduct is the intentional commission of 2 wrongful act,!! Fenger allowed insurance
forms to be éublpitted under his name for serviées that he did not prévide. He provided a
signature stamp for Otis so that the forms could be submitted with Fenger’s signature, He also
assisted Otis in the 'unaufhorized practice of psychology. Fenger’s actions were intentional and
wrong. His conduct constitutes misconduct as a psychologist.

Gross negligence is a deviation from professional standards so egregious that it
demonstrates a conscious indifference to a professional ‘duty.”? During the Supervisory Period,
Fenget wals aware of the Therapeutic Relationship. Fenger was aware that Otis was practicing
outside of his area of expertise as a certified substance abuse counselor because Otis was
providing a combination of alcohol abuse and marital counseling, Fenger _néglected to meet with
J.B. and his wife and failed to properly supervise Otis. He also failed to realize how‘
inappropriate the Therapeutic relationship became. As a substance abuse counselor, Otis offered
J.B. an alcoholic beverage, made inappropriate comments about J.B.’s wife, and wenton a
family vacation with J.B. and his family. Fenger’s inactions deviated from the professional

standards to the level of gross negligence.

_ 10 We note that while we conclude Fenger did not properly supervise Otis, there may not have actually been
a supervisory relationship at all between Fenger and Otis because Otis was not working towards a professional -
Jicense and hence, there was no need for him to have been supervised. .
Werace v. Missouri Gaming Comm'n, 51 S.W.3d 891, 900 (Mo. App., W.D. 2001).
2 gissourl Bd. for Arch’is, Prof'l Eng’rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo, Admin,

Hearing Comm’n Nov. 15, 1985) at 125, gff'd, 744 S.W.2d 524, 533 (Mo. App,, E.D. 1988).
7
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Dishonesty is a lack of integrity or a disposition to defrand or deceive.” We’ll use the
same definitions for fraud and misrepresentation discussed above. Fenger was dishonest, and |
engaged in fraud and misrepresentation when he allowed insurance forms to be submifted under
his name for payment for services that Otis provided J.B. and his wife.

We find cause for discipline under § 337.035.2(5).
Violation of Rule — Subdivision (6)

The Committee alleges Fenger’s conduct violated the following regulations:

20 CSR 2235-5.030(1) states:
(1) General Principles.

(A) Purpose. Tﬁe ethical rules of conduct constitute the standards
against which the required professional conduct of a psychologist

is measured.
L

(D) Violations. A violation of these ethical rules of conduct
constitutes unprofessional conduct and is sufficient reason for
disciplinary action or denial of either original licensure,
reinstatement or renewal of licensure....

20 CSR 2235-5.030(11)(B) states: :
. L

3. The psychologist sheﬂl neither give nor receive any commission,

rebate or other form of remuneration for referral of a client for

professional services, '

4, The psychologist shall not bill for services that are not

rendered....
kK

20 CSR 2235-5.030(13) states:

(A) Violations of Applicable Statutes. The psychologist shall not
- violate any applicable statute or administrative rule regarding the

practice of psychology.

 MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 359 (11" ed. 2004),
8




(B) Use of Fraud, Misrepresentation or Deception, The

psychologist shall not use fraud, misrepresentation or deception in:
0%k

4. Billing clients or third-party payors;

20 CSR 2235-5.030(14)(D) states:

(D) Providing Supervision. The psychologist shall exercise
appropriate supervision over supervisees, as set forth in the
regulations of the committee.

20 CRS 2235-7.020 states:

(1) Every psychologist shall maintain for a period of four (4) years

from the completion of each reporting cycle full and complete
.records of all accredited continuing education (CE) programs

attended or accredited continuing education credit hours earned

during the immediately preceding two (2)-year reporting cycle.

(2) Such records shall be made available, upon reasonable request

during regulat business hours, to the committee or fo such

authorized representative as the committee may hereafter appoint
- from time-to-time for inspection, photocopying, or audit....

20 CRS 2235-7.040 states:

L I

(2) The licensee need not submit the specific verification of each
continuing education experience claimed, but the individual
licensee shall maintain records of continning education credits as
would substantiate meeting these regulations for five (5) years
following the submission of the reporting form.

(3) The committee may require the licensee to submit documents
for proof of compliance, Upon receipt of the notification
requesting said documents the licensee shall forward documents to

the committee’s office within thirty (30) days.
'(4) Failure to provide the committee with proof of compliance with
the continuing education credit requirement when requested will be
considered a violation of the practice act and shall be cause for
discipline pursuant to section 337.035, RSMo.
Dﬁring the Supervisory Period and the Therapeutic Relatioﬁship, Fenger assisted Ofis in

billing for services under Fenger’s name, services that were not rendered by Fenger. Fenger

-9




violated statutes and administrative rules regarding the practice of psychology as discussgd above,
Fenggr also used fraud, misrepresentation and deception in billing clients, as discussed above as .
well, | | |

Otis was not working towards any professional licensure dﬁring the Supervisory Period.
Therefore, there was no neéd for the supervisory relationship to have even existed. However, to
the extent that there was a supervisory relationship, Fenger failed to provide proper supervision
over Otis. Ofis was a certified substance abuse counselor, but he performed mgrifal, family, and
alcohol abuse therapy.-F enger failed to maintain records r;agarding his supervision of Otis’
‘practice and failed to document Otis’ pérformance. Feﬂ;ger also faiied to provide the Committee
with his continuing education hours for the 2005 Renewal Period. We find that Fenger violated
20 CSR 2235-5.03h(1 1)(B)(4), 20.CSR 223 5-5.030(13)(A)‘and (B)(4), 20 CSR 2235-
5.030(14)@), 20 CRS 2235-7 020(1) and (2), and 20 CRS 2235-7.040(2) and (3). ‘We do not find
Fenger violated 20 CSR 2235-5.030(1) and 20 CRS 2235-7.040(4), as those sections do not
discuss required acts, but instead say violation of the regulations is cause for discipline. We also
do ﬁot find Fenger violated 20 CSR 2235-5.030(11)(B)(3) because there was no referral mentioned __

in the facts. Therefore, we find cause for discipline under § 337.035.2(6)."*

Professional Trust — Subdivision (13)

Professional trust is reliance on the special knowledge and skills that professional
licensure evidences.”® It may exist not only between the professional and his clients, but also
between the professional and his employer and colleagues.® As a supervising péycholo gist,

Fenger established a relationship of professional trust and confidence with his supervisee, Otis,

¥Pursuant to 20 CSR 2235-5.030(1)(D), a violation of the ethical rules of conduct constitutes

unprofessional conduct and is sufficient reason for disciplinary action,
- ¥ Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).

16 Cooper v, Missouri Bd. of Pharmacy, 774 8.W.2d 501, 504 (Mo. App., ED. 1989).

10
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and the clients to whom Otis provided services, Fenger violated the trust between him and Otis

because Fenger failed to properly supervise Otis. Fenger violated the trust between him and J.B.

and his wife during the Therapeutic Relationship because Fenger allowed for them to receive,
and pay for, services from someone who was not trained to render such services. Therefore,
Fenger violated a profession trust, and we find cause for discipline under § 337.035.2(13).

Unethical Conduct — Subdivision (15)

The Coﬁuniﬁee argues Fenger’s violation of the above discussed conduct constituted
“unethical conduct,” Regulation 20 CSR 2235-5.030(1)(D) provides:
. | (1)(D) Violations. A violation of these ethical rules of éonduct

constitutes unprofessional conduct and is sufficient reason for

disciplinary action. . . .
Becauée Fenger’s conduct ;fiolated 20.CSR 2235-5.030(11)(B)(4), 20 CSR 2235-5.030(13)(A)
and (B)(4), 20 CSR 2235-5.030(14)(D), 20 CRS 2235-7.020(1) and (2), and 20 CRS 2235-
7.040(2) and (3) of the Et_hical Rules of Conduct, we also find his conduct constituted
unprofessional conduct under 20 CSR 2235-5.030(1)(D). There is cause for discipline under

§ 337.035.2(15).

Summary

There is cause to discipline Fenger’s license under § 337.035.2(4), (5), (6), (13) and ( 15)..

SO ORDERED on December 18, 2012.

NIMROD T. CHAPEL
Coinmissioner

p
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Before the "
- Administrative Hearmg Commission
~ State of M1ssour1 |

STATE COMMITTEE OF PSYCHOLOGISTS, )
Petitioner, o ;
vs. | ; No. 02-0806 PS
*T.NICK FENGER, | ;
Respondent. | : ‘ ;
| CONSENT ORDER

“The licensing authority filed a complaint. Section 621.045, RSMo 2000, gives us jurisdiction.

On January 27, 2003, the parties filed a “Joint Stipulation of Facts, Waiver of Hearings Befc'>re

.the Administrative Hearing Commission and State Committee of Psychologists, and Consent Order With

Joint Proposed Findings of Fact and Conclusions of Law.” Our review of the document shows that the
parties have stipulated to certain facts and waived their right to a hearing before us. Because the partxes
have agreed to these facts, we incorporate them into this order and adopt them as stipulated. Buckner v.'
Buckner, 912 S.W. 2d 65, 70 (Mo. App., W.D. 1995). We conclude that the licensee is subject to
discipline under section 337.033.2(3), (6) and (13), RSMo.2000. - We conclude that these facts would not

* be cause for discipline under section 337.035.2(15), RSMo 2000. We incorporate the parties’ proposed

findings of fact and our revised conclusions of law into this Consent Order under Regulation 1 CSR 15-
3.440(3)(C) .. We certify the recorc to the licensing agency under section 621.110, RSMo 2000.

. No statute authorizes us to determine whether the agency has complied with the provisions of
section 621.045.3. RSMo 2000. This is consistent with the holding that we have no role in superintending
agency compliance with statutory procedures. Missouri Health Facilities Review Comm. v.
Administrative Hearing Comm’n, 700 S.W. 2d 445, 450 (Mo. banc 1985). Therefore we do not’
determine whether the agency complied. - o .

SO ORDERED on January 28, 2003.
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L .~ BEFORETHE = |
\ ADMINISTRATIVE HEARING COMMISSION
STATE OF MISSOURI
n =
STATE COMMITTEE OF PSYCHOLOGISTS, )
| > '
i - 4
: Petitioner, ) = -OOA,;MT Ve,
L | ) 02-0806 PS Sio ey
V. ; ) - ’
@ )
T.NICK FENGER, - )
B T 2 )
Respondent. )
MMMWM
THE ADMINISTRATIVE HEARING COMMISSION AND STATE

COMMITTEE OF PSYCHOLOQGISTS. AND CONSENT
ORDER WITH JOINT PROPOSED FINDINGS OF

FACT AND CONCLUSIONS OF LAW

“Pursuant .to"{the rules 'go?erﬁiﬁg‘pra'cticé and’ procedﬁrebeforé the AdminiAstrative |
Hean’ng Co'mmissitti){x‘ (1CSR 15-3 440(3)(C))and pursuant to tﬁg terms of § 536.060, RSMo
2000, as it is i_ﬁad% applicable to the Administrative Hearing Commission by § 621.135,

RSMo 2000, the p\arties waive the right to 8 hearing ofAtne ‘above-styled case by the
 Administative Hearing Commission of the state of Missouri and, additionally, the right to
a disciplinary hearing before the‘Sta.te Committe;é of Psychologists under § 621.110, RSMo
2000, and jointly stiépulz;te' ta the facts and consent tb the impasition :of disciplinary action

against the psycholo‘\gist licen.ge of ?zspondent for violations of the statutes set forth below.

|
|
|
|
l

|
[
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Re‘spoﬁdcnt acknowlédgcs that he h#s réccived andreviewed a copy' of the Compiaint
“filed by the State Cormmttee of Psychologlsts in this case and the parhes submit to the.
jurisdiction of the Admmxstmtwe Hearing Commission.
| stponden_t ackx;owledges that he is aware of the various rights and privileges
afforded him by law; including the right to appear and be represented by counsel; the right '
tohaveacopvofthe Comglafnt served upon him by the Admimistrative Hearing Commission |
pﬁor to the cntering of its order; the right to have all chmgcs against R;spondcnt proven
upon the record by comuetent and subsm._hnl evidenge; the right to cross-examine any '
‘witness appearing at the hearing against Respondent, the right to present evidence on
" Résporidcht’s own behalf at the hearing; the right to a decision upon the reobi'd of the hearing -
by a fair and u:npamal adnumstmtzve hearmg com:msswner concemmg the complaint
‘ pendmg agamst Respondent; and the right to a-ruling on questions of law by an

administrative hearing commissioner. Being aware of these rights provided the Respondent

by gperation oflaw,Respondent, T. Nick Fenger, knowingly and §n!untgd1v waives each and

everv one of these rights ard Seclv enters in‘o this Joi ;pulation of Facts, Watver of

Hearings Before the Administrative’ Heari ission _and

Psychologists, and Consent Order with Joint Proposed Findings of Fact and Conclusions of
Law and agrees to abide by th= * rtai
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- Bascd upon the foregoing, Pcﬁﬁdncr a’ﬁd Rcspdndent jointly sdﬁﬁlate to the folloﬁg
and request that t‘he Admzmstranve Hcanng Comumission adopt as its own the Joint Proposed
Fmdmgs of Fact and the Joint Proposed Conglusions of Law as the Administrative Hearing
Comxmssmns F Tdmgs of Fact and Concluswns of Law:

| JOINT PROPOSED FINDINGS OF FACT
1. Petitioner, the State Committee ‘of Psychologists ("Co;nmittee") isan agency
_ of the state of Missouri created and estabhshed by § 337 059, RSMo 2000, for the purpose
~of- admini_stcﬁng and enforcing- the - promlons of Chapter 337, RSMo, relating -to

psychologists

2. Respondent; T. Nick: Fenger ("Llcensee") is hcensed by the Committee as a

psychologxst, hcez‘xse No PY00499 Licensee's license i is, and was at all times r‘lﬂvant

herein, csutr_ent‘anct} active,. RS AR

3. On é)r about No%rembcr-lS. 1?99, Licensee conducted a psychological
_evalnation of 'pan'ejhtv zZs.

4. ZS v{vas;a minot #t the Sme of .ﬁic cw)‘aluétiori.

5. Licez}scc's evaluation of Z.S. conéistcd of abricf patient history, the Thematic
Appcrcepuon Test, the Wechsler Intellxgence Scale for Chﬂd.ren - Tblrd Edition
("WISC-HI") the Dcvclopmental Test ofV:sual Motor Intcgrauon, and the T.O.V.A. szual

Continuous Pcrfoml}ance Test.

1
l
|
|
|
|
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6. On or about November 15, 1999, Li;:cnsee consulted by phone with TS,
parent of Z.S., regarding the resu]ts of the evaluation.
7.  Onor about Novcmb;r 18, 1999, Licensee consulted by phone with Diane
Gremp of Piny Ridge, the school atténdcd by Z.S‘, regarding the results of the cvalugtion.
. 8. . Sometime subsequent to Ian'uéry 7, 2000, Licensee sent results of the
cvd@ﬁon to Mid-State Special Educatibn in Taylorville, Mlinois.
9. Licensee failed to include in his records é presenting problemy, purposé, or
djagﬁosié for the evaluation of Z.S. | |
10.  Licensee failed to include in h:s records the date and description of each
' céntact with Z.S. |
11.  Licensee failed,l to irgcludé. in his records the namre,“type, and goalﬁ of any
psychological interventions with Z.S.
12. Liceﬁsee failed to include in his records the fee érmngemcnt regarii .l
t-eatment.
13.  Licensee failed to include in his records notations and results of his
: consﬁlmﬁons with other providers.
14, Licensce's conduct, asalleged herein, violates 4 CSR 235-5.030(3) whizh states
: ——ﬂh-mlevmt?m: - |

(3) Competence.
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(E) Maintenancc an.d.Rctcnﬁon vof Records.

1. Ihcpsychologxstrcndcnng professional individual

services 10 a client shall maintain professional records that
include:

‘A, The presenting problem(s) or
purpose or diaggosis;

-C.  The date and dcscnpuon of each

contact or service prowded or pertaining to the
client; :

D.  The nature, type and goals of any

psychological interventions;
E.  Thefee arrangement;

l
|
|
?
1
|

G.  Notation and results of formal
consults wlth other prouders, and-

!

15. Licenséc failed t§ make clear to Z.S. or T.S. the financial arréngemens in
advanée of biHhé, including, but not limited to, tﬁc‘, services contracted for w1th the
third-party payor. o ' . o
16— ‘Iiccrfsc:'s conduct; as .aﬂege&herein, vidlates ¥ CSR'Z35-5.030(9) wiiich states
in reiémt parts: o | |

©) ichxmnerationn
(A)  Financial Arrangemeats.
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1. All financial an‘angcmcnts shall be made clear to
each client in advance of blllmg

17.  Licensee failed to utilize’ adcquatc interpretive aids or explanations
corrunicating the results of the assessment procedurcs to the client, parents, and other

agents of the client.
18 | Llcensee failed to mcludc in his report of the tcsults of the assessment any

dcﬁcxenmes of the assessment' norms for the mdmdual assessed and any relevant

rescrvauons or qualifications wlnch affect the vahdxty rchabﬂxty or other interpretation of

//.

the results. PR
19.  Licenses's conduct, as alleged heretn, violates 4 CSR 235-5.030(10) which

states in relevant parts:

(10) Assessment Procedures.

(©) Communication of Results. The psychologist
shall accompany communication: of results of assessment
procedures to the client, parents, legal guardians or other agents
of the client by adequate interpretive aids

D) Rcscrvaﬁons Concammg Rcsults The
psychologist shall include in his/her report of the results of an
assessment procedure any deficizncies of the assessment norms L
for the individual assessed and any relevant reservations or '
qualifications which affect the validity, reliability or other
interpretation of results.
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20. L_i:ccnscc's conduct, as alleged herein, demonstrates a general lack of present ‘

\ S
ability or a lack 'pf disposition to use his otherwise sufficient present ability to perform his
. | _ .
duties as a psyc}éologist,

21. Lic:,cnscc's conduct, as alleged herein, constitutes incompetence.
22.  Atthe time of the events alleged herein, Licensee had formed a relationship of
professional trust‘ and confidence with Z.S. in that Z.S. relied on Licensee to comply with all

applicable statc 'lgaws and regulations and standards of practice regarding the practice of

psychology in pexli'foming the evaluation, maintaining the records, and reporting the resnkts
; .

of the evaluation of Z.S.

23. . Atthetime of the events alleged herein, Licensee (had_ formed a relationshiz of

- professional trust 1and confidence with T.S. in that T.S. relied on Licensee to comply with all |

.. applicable state la‘st and regulations and s‘mndards of practice regarding the practice of ‘
psychology in per%orming the eva}luaﬂon, maintaiﬁing the records, and reporting thiz szsuits
of the cvaluation of Z.5.
24.  Licensee's conduct, as alleged Bi:rcin, violates Z.S.'s professional trust and
confidence. ‘ . | | .
25. L:icenlscc's, conduct, as alleged hf:réi:l, violates T.S.'s professional trust and

confidence.

-7




- e ey I e mad a

JOINT PROPOSED CONCLUSIONS OF LAW

26.  Cause exists to discipline Licensee's license pursuant to § 337.035, RSMo

2000, which states in relevant parts:

2. The committee may cause a complaint to be filed
with the administrative hearing commission as provided by
chapter 621, RSMo, against any holder of any certificate of
registration or authority, permit or license required by this
chapter or any person who has failed to remew or has .
surrendered the person's certificate of registration or authority, /
permit or licenss for any onc or any combination of the
following causes: '

(5) Incompetency, misconduct, gross negligence,
fraud, misrepresentation or dishonesty in the performance of the
functions or duties of any profession licensed or regulated by
this chapter; _ '

(€)  Violation of, or gssisting or enabling any person

to violate, any provision of this chapter, or of any lawful rule or
regulation adopted pursuant to this chapter;

(13) Violation of any profcssionél trust or confidence;

| (15) Being guilty of unethical conduct as defied in
"Ethical Rules of Conduct" as adopted by the committes and
filed with-the secretary of state.

-8-
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Based on the foregoing, the parties mutually agree and stipulate that the following
shall constitute tlllc disciplmary oxfdcr entered by the State Commi&ze of Psychologists in this
matter under thé authority of § 621.110, RSMO 2000, This disciplinary order will be
effe cti?e immediately upon the issuance of the Consent Order of thg Administrative Hearing
Comﬁn'ssion ‘;'ittinout further action by either party:

1. Lici!ensec's psychologist licénSe‘, No. 'PY60499, is hereby placed on
PROB_ATION fo{r a perfod of 18 months, The period of '-rc'baﬁon shall constitute the
disciplinary period. During the disciplinary period, ,Lic‘ensee must adhere to the following
teﬁns and"u-:nditi(ons: ' |

{ : .
L REQUIRE'IMENT SREGARDING LICENSEE'S PRACTICE AND SUPERVISION

A. i During the period of ‘ probation, Licensee must inform Lice_nsée's
employers, iand all hospitals, institutions, and managed health care organizazozs wiu
which Lice;nscc 1s affiliated, that Licensee's work as a préfessional psychologist is
under probéﬁon by the State Committee of Psychologists.

B, During the period of probation, Licensee must inform each padenvcitent
that Licensctc treats, evaluates, or consults that Licensee's work a5 a professional
psychologislt‘ is inder probatica k7 the State Committee of Psychologists. Licancea

i , .
.must obtain written verification that each patient/client that Licensee treats, evaluates,

or consults hlas been so informed.
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C. During the period of probation, Licensee's practice as a professional
psychologist'in the areas of assessment and evaluation shall be supervised on a
monthly basis by a psychologist approved by the State Committee of Psychologists.
If Licensee has failed to secure a supervisor within 20 business days from the start of
probation, the Licensee shall cease practicing psychology untl a supcrvisortis
secured. Licensee shall be responsible for any payment associated with the
supervision. Supervision includes, but is not limitzd to, ose-hour on-site, facesto-face
review of ﬁascs and review, approval, and co-éigm'ng of written reports such as case
notes, intak; assessments, test reports, treatment plans, and progress reports,

D.  Intheeventthe supervising psychologist becomes unable ordecides not
to continue serving in his/her cap'acity- as a supervising psychologist or otherwise
ceasestoserveasa supcrvising psychologist during the period of probation, then the

Licensee shall: -
(1)  within three business days of being notified of the supervising
psychologist's inability or decision not to continue serving as the supervising
| psychologist, or otherwise learning of the need tb secure a supervising
psychologist, advise the State Committee of Psychologists in writing that he
is needing to secure a supcr\}ising‘psychologist and the reasons for such

change: and

=10-
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(2) within 20 busincss‘ days of being notified of the supervising
psychologist's inability or decision not to continue serving as the supervising
ps,;ychologist, or qtherwise learning of the need to secure a supervising
ps%/chologist, secure a supcfvising psychologist pursuant to and in accordance
with the terms and conditions set forth in this Joint Stpulation. ~After

| ZQ business days, the Licensee shall not practice if he has not secured a
sui;ewisor.

E.; ’ﬁxc .supcrvising psychologist shall be vestsd with ‘administrative

authority:over all matters affecting the provision of psychological health scxvicés

provided by Licensee in the areas of assessment and evaluation, so that the ultimate

responsibility for the welfare of every client assessed and/or evaluated is maintained

by the sup’ervi.sing psychologist.

F. ’ Licensee's supervisor must réport at least once every six monihis on
Licensee's compliance with this Joint Stipulation. -Reports must be received before
March | and Septeriar | of each year: It is Licensee's rcSponSl'Bﬂity to cnsun;. that
these repox;'ts are provided in a timely manner.

GMW'HQMWTS
A, Licexse? may net serve as a supervisor for any psychologizal rziv=e.

psychological intern, psychological resident, psychological assistant, or any person

-11-
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undergoing supervision during the course of obta?rﬁng licensure as a psychologist,
professional counselor, or social worker.

B.  Licensee must keep the State Committee of Psychologists apprised at
ell times, in writing, of Liccnsee's current home and work addresses and telephone
numbers.

| C.  Licenseeis rcqﬁired to pay to the State Committee of Psychologists, in
2 timely fashion, all requisité fees required 'By law to repew and kccp'curx'cz.lt
Licensee's psycholog/'license in Missouri,

D.  Licensee is rcqum-.d to comply with all provisions of Chapter ;37 '
RSMo; the rules and regulations duly pmmulaated by the Statc Committee of
Psychologists; and state and federal cnmmal laws.

E. Licensee must prc.wide periodic reports; of Licensee's compliance with
t}ﬁs Joint Stipulation every six months. Reports rmust be received before March 1 and
}Septcmber 1of mch.ycar. .

F. At Licensee's expense, Licensee must agree tb mect .with the Stats |
Committee of Psychologists at reasonable intervals desigﬁated- by the Cpmmittce.
2. The parties tc this Joint Stipulation understand that the State Committee of

Psycholdgists will maintain this Joint Sﬁpul'aﬁon as an open and public record of th,c

Committes as provided in Chapters 337, 610, and 620, RSMo.

-12-
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3 Upon the determination of the Stite Committee of Psychologlsrs that the

., i}

Licensce has faJch to comply with the terms of this Joint Stpulanon, the Commme.. may

. revoke LxcensFe s license or may take such other or additional disciplinary action against
Licensec or inccnsec's license as the Committee deems appropriate. No order shall be
entered by the State Committee of Psycholégists pursuant to this parggfaph of this consent
order without notice and an opportunity for hearing before the Committee in accordance with
the provisions c;if Chapter 536, RSMo. |

4, Upon the expiration and successﬁxl complctxon of the period of saspension
followed by probguon, Licensee's license asa psychologist in Missouri shall be fully restored
if all other requfgmenﬁ of law have been satisfied.

5. K tizze State Committee of Psychologists determines that the Licensee has
'violatéd 8 term c;)r condition of ﬂus Joint Stipulan'on. which violation would alsb be
actionable in a proceedmg before the Administrative Hearing Commxssxon or the comud
" court, the State Cqm:mttec of Psychologists may clect to rpursue any lawfxﬂ remedies or
procedures afforded it and is not bound by zﬁis Joint Stipulation in its detemﬁnaﬁc;ﬁ of
appropriate legai actions con;emhig that violaﬁon. If any alleged violation of this J oint
Stipulaticn occuneé during the disciplinary péxiod,:the State Committee of Psyéhologists

| ’ ‘ .
may choose to condi‘xct a hearing before it either during the disciplinary period, o as soon

thereafteres a heanng can be held, to determine whether is a violation occurred and, if so,

‘
\
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it may imposc further :iisciplinc. The State chmnit:ee of szchslo‘gisvtsl retains jurisdiction
to hold a hearing to determine if 5 viola_tio’ﬁ of thxs Joint Stipula'tioﬁ has occurred.

6.  lnconsideration of the foregoing, the parties consent m the entry _c;f record and
approval of this Joint Sﬁpulaﬁc;n of Facts, Waiver of Hcadngg Before the Administrative
Hearing Commission and State Committee of Psychologists, and Consent Order and to the

| termination of any ﬁxrihcrproceedings before the Administrative Hean'ﬁg Commission bés_ed
‘upon the Complaint ﬁied by the Petitioner in the aboi(c-stylgd action. | |

7.  The terms. of thig Joint Stipulati.,; are "wﬂn‘aacma},kicgaﬂy eaforceable, and
binding, not merely recital. Except as otherwise contained herein, neither this Joint
Stipulation nor any of its provisidﬁs ;na,y be changed, waived, dischargcd, or terminate -
except by an instrument in writing signed by thé patty a‘éainst wi’mml the er;.fOrcement of the
change, waiver, discharge, or termination is sought. | |

8. Licenscé hereby waives and releases the State Committee of Psychoicgisis, s
'mcmbcrs and any of its empldyccs, agents, or attorneys, including any former r;omminee
members, employees, agems,,and'attomcys; of, or frdm, any ﬁabiﬁty, claim, acﬁons? causes.
of actiog, fees, costs and Mes. and compensation, including, but not limited to, any-
claims for attomefs fees and expeases, including auy claims pursuant to § 536.087, RSMo,
or any claim arising under 42 U.S.C. § 1983, Whichmay bcbas».;d upon, arise out of, or reizz:

to any of the matters raised in this Litigation, or from the negotiation or execution of this Joint

Stipulation. The parties acknowledge that this paragraph is sevérabl: from the remaining
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portions of this Joint Stipulation in that it survives in perpetuity even in the event that any

court of law deex{ns this Joint Stipulation or any portion thereof void or unenforceable. ‘
RESPONDENT | L . PETITIONER
Pamela Groose
. Executive Director
_ l -, State Committee of Psychologxsts
Date /d/ggay - . Date /27"&_’:}
' JEREMIAH W. (JAY) NIXON
Attorney General
7\ % Q
,_ ij 4 4/VW&/ 2@ ) &i
“ Gerald L. Warren - . Ropald Q. Smith -
- Attorney at Law Assistant Attorney General .
| ‘ ; Missouri Bar No. 51195
The Guild Bmldmg ' . Jefferson City, MO 65101
Suite 102 3 . 7th Floor, Broadway State Office Building
7912 Bonhomme Avenue 221 West High Street
Telephone: 314-726-2552 P.O. Box 899
Tclcfax 314-726-3 148 Jefferson City, MO 65102
Telephone: 573-751-5406 s
. Attorney for Respondcnt ' Telefax: 573-751-5660

~ Attorneys for Petitioner
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