State Board of Embalmers and Funeral Directors
June 14-15, 2016
Hyatt Place
333 Chesterfieid Center East
Chesterfield MO 83017

OPEN AGENDA

June 14, 2016— 8:30a.m.

1. Call to Order

2. Roll Call

3 Review and Approvai of Agenda
CLOSED

The board is scheduled to reconvene in open session at 1:00p.m.

4 (Tab 1)Executive Director Report
» Financial Report
e Licensee Reporis (new, closed/ceased, disciplined)
¢ Upcoming Conferences —

o Council on Licensure, Enforcement & Regulation, Annual Educational Conference -
September 14-17, 2016
o DCRA Annual Meeting — August 9-12, 2016
e Legislation
5 Legal Counsel Report
8. Legal Counsel Contract Renewal

7.{Tab 2)Approval of Open Minutes
e March 29-30, 2016 Board Meeting Minutes
¢ May 19, 2016 Board Meeting Minutes
8. St. Louis Community College at Forest Park (2:30p.m.)
9.(Tab 3)C&D Shepard, Inc. dba Shepard Funeral Chapel - Disciplinary Hearing — 3:45p.m.
10.(Tab 4)Gerald Johnson - Disciplinary Hearing — 11:00a.m.

11. Open Session/Discussion

12. CLOSED
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6/3/2016

Board Name

Original Licenses Issued

Between 03/25/2016 and 06/03/2016

Embalmers & Funeral Directors
Licensee Name

Dobson, Payton Lindsey
Wattenbarger, Tina Marie
Mather, Justin Kyle

Embalmer Apprentice
Licensee Name

Dermigny, Nichole
Northern, Donald Joe, il
Nichels, Todd Richard
Monzyk, Jared Michael

Embalmer
Licensee Name

Hayes, Lauren
Anderson, Keiona
Moore, Cody Travis
Kaya, Lavie Corren

Embalmer Practicum
Licensee Name

Gudde, Kelsie Maxine
Miller-Jones, Beatrice Elizabeth
Ebersole, McKayla Lynn
Holland, Jordan Tyler
Crossley, Jessica Jill
Shepherd, DeLawrence , Sr
Hobson, Antoine Darnell
Thomas, Bennie George
McLain, Gary Lee, Il
Alexander, Linda

Piggie, DiMond Markale
Bricker, Sarah Jill
Williams, Kristin Nicole
Poole, Lucy Lorraine
Chmiel, Raymond

Myers, James Raymond
Myers, David Alan

Scott, Pamela Jean
Williams, Marilyn Joann
Petty, Kendra Allison
Goodwin, William Jess, Jr

Eagan, Eric John

License #
2016015603

2016016354
2016017178

License #
2018011175

2016011301
2018014751
2016016655

License #
201601057C

2018010571
2016010572
2018011173

License #
2016010520

2016010521
2016010563
2016010564
2016010565
2016011439
2016011441
2016011442
2016012060
2016012064
2016012100
2016012139
2016012655
2016012657
2016013366
2016013367
2016013570
2016014047
2016015271
2016015600
2016016278
2016016355

Orig Issue Date
5M7/2016

5/23/2016
5/27/2016

Orig Issue Date
4/7/2016

4/8/2016
5/10/2016
52412016

Orig Issue Date
41412016

4/4/2016
4/4/2016
4/7/2016

Orig Issue Date
4/1/2016

4/12018

4/4/2016

4/4/2016

4/4/2016
3/29/2016
4/11/2016
3/30/2018
4/15/2016
4/15/2016
4/15/2016
4/15/2016
4/21/2016
4/21/2016
412772016
412712016
4/28/2016

5/3/2016
5/13/20186
5/17/2016
572012016
5/23/2016



6/3/2016 Criginal Licenses lssued
Between 03/25/2016 and 06/03/2016
Board Name

Embalmers & Funeral Directors
Licensee Name

Kessels, Jeffrey Roy
Lewis, Natalie Anne
Simpson, Austin Curtis
Huffman, Curtis Warren
QOlvera, Jessica Leigh
Craig, Franklin Michae!

Funeral Director Apprentice 28
Licensee Name
Newsom, Kylie Raye

Schaaf, Tyler Robert
Greer-LaFaver, Wendy
Fieser, Jeremy Matthew
Sanderson, Toni Melia
Moenzyk, Jared Michael
Shadel, Andrew Casey
Caldwell, Rachel Renee
Shine, Karen

Funeral Director 9
Licensee Name

Ponder Funeral Home of Sikeston, Inc.

Witbert Funeral Services, Inc.

Golden Gate Funeral & Cremation Services, LL.C
Yager Holdings, LLC

A Simplified Funeral Solution LLC

Carr-Yager Funeral Home LLC

Funeral Establishment L
Licensee Name

Bland, Randall Joe

Davis, Denise Kelly
Drace, Robert Charles
Kinney, Joseph P

Carter, Curtis Scott
Sanderson, Toni Melia
Fieser, Jeremy Matthew
Griffin, Kasey Wayne
Greer-LaFaver, Wendy Jo

Prenced Agent Funeral Director 9
Licensee Name

Plackemeier, Michele Marie

License #
2016016356

2016016651
2016016652
2016016653
2016016654
2016017041

License #
2016010518

2016011440
2016012654
2016013878
2016013844
2016014750
2016015280
2016016329
2016017044

License #
2016010573

2016011372
2016012098
2016013871
2016014070
2016017722

License #
2016010499

2016012062
2016012136
2016012880
2016013942
2016014233
2016015601
2016015602
2016016767

license #
2016010497

Orig Issue Date
5/23/2016

5/24/2016
5/24{2016
512412016
5/24{2016
5/26/2016

Orig Issue Date
4/1/2016

41112016
4/21/2016

5/2/2016

5/3/2016
511012016
5/13/2016
5/20/2016
5/26f2016

Orig Issue Date
4/4/2016

4/8/2016
4/15/2016
51212016
5/3/2016
6/1/2016

Orig Issue Date
4/1/2016

4/15/2016
4/15/2016
4/22/2016

5312016

5/4/2016
51712016
51712016
5/25/2016

Orig Issue Date
41112016



6/3/2016 Original Licenses Issued
Between 03/25/2016 and 06/03/2016
Board Name

Embalmers & Funeral Directors

Total count for the Embalmers & Funeral Directors board: 86

Licensee Name License # Orig Issue Date
Greener, Richard Scoft 2016010498 4/1/2016
Nix, Kevin M. 2016011128 4/7/2016
Cornell, Jamie D. 2016011172 41712016
Rodriguez, Mario 2016011174 4f7/2016
Eley, Richard Agreatt 2016011205 4/7/2016
Potter, Amanda Brianne 2016012063 4/15/2016
Devine, Clifford James 2016012065 4/15/2016
Thomas, Bennie George 2016012593 4/20/2016
England, Jesse Warren 2016012656 4/21/2016
Johnson, Clarence LeVon 2016013843 5/3/2016
Duvall, Robin Florence 2016017017 512612016
Preneed Agent 12
Licensee Name License # Orig Issue Date
Ponder Funeral Home of Sikeston, Inc. 20160105674 41412016
Golden Gate Funeral & Cremation Services, LLC 2016012101 4/15/2016
Bellefontaine Cemetery Association 20160127398 4/21/2016
Yager Holdings, LLC 2016013869 5/2/2018
A Simplified Funeral Solution LLC 2016014071 5/3/2016
Carr-Yager Funeral Home LLC 2016017721 6/1/2016
Preneed Provider 6 ‘
Licensee Name License#  Orig Issue Date
Golden Gate Funeral & Cremation Services, LLC 2016012102 4/15/2016
PreNeed Systems LLP 2016012367 4/19/2016
Bellefontaine Cemetery Association 2016012738 4/21/2016
Yager Holdings, LLC 2016013870 5/2/2016
A Simplified Funeral Solution LLC 2016016762 5/25/2016
Prenced Seller 5
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6/3/2016

Missouri Division of Professional Registration
3605 Missouri Blvd.
Jefferson City, Missouri 65102
(573) 751-0293

Disciplinary Actions
Ordered From 03/25/2016 Through 08/03/2016

Page 1 0f 10

Complaint:  2013-006889
Penrcd, Charles R

Penrod, Charles FDR 004125- Board Suspension/Probation

sie:[ ]

04/19/2016



6/3/2016

Missouri Division of Professional Registration
3605 Missouri Blvd.
Jefferson City, Missouri 65102
(573) 751-0293

Disciplinary Actions
Ordered From 03/25/2016 Through 06/03/2016

Page 2 of 10

Revoked

The parties to this Settlement Agreement agree and
stipulate to the following findings of fact and conclusions
of law:

The Board is an agency of the State of Missouri created
and established pursuant to RSMo. 333.151 and is
vested with the authority to execute and enforce the
provisions of RSMo. Chapter 333 and portions of Chapter
436,

RSMo. 333,330.2 authorizes the Board to file a complaint
with the AHC, stating in part as follows:

The board may cause a complaint to be filed ... for any
one or any combination of the following causes.

{ 4) Obtaining or attempting to obtain any fee, charge,
tuition, or other compensation by fraud, deception, or
misrepresentation;

{ 5) Incompetency, misconduct, gross negligence, fraud,
misrepresentation, or dishonesty in the performance of
the functions or duties of any profession ficensed or
regulated by this chapter;

{6) Violation of, or assisting or enabling any person to
violate, any provision of this chapter, or of any lawful rule
or regulation adopted pursuant thereto;

{11) Assisting or enabling any person to practice or offer
to practice any profession licensed or regulated by this
chapter regulating preneed who is not licensed or
registered and currently eligible to practice thereunder,
(14) Violation of any professional trust or confidence,
(18) Use of any advertisement or solicitation which is
false, misleading, or deceptive to the general public or
persons to whom the advertisement or sclicitation is
primarily directed ...

Penrod is an individual licensed by the Board as an
embalmer, license no. 005881, and as a funeral director,
license no. 004125, with a registered address with the
Board 0f203 Lombardy Dr., East Prairle, Missouri, 63845,

Penrod’'s embalmer and funeral director licenses were
current and active at all times relevant, except Penrad
was not licensed between June |, 2010, and July 23,
2010, due to faiture to timely renew his licenses.

Penrod does not hold a Missouri preneed provider
license, does not hold a Missouri preneed seller license,
is not registered with the Board as a preneed agent, and
does not hold a funerat establishment license.

Penrod was the President of Shelby Funeral Homes, Inc.
{the "Establishment"}, a Missouri corporation, which was,
at all times relevant, active and in good standing with the
Missouwri Secretary of State's Office, operating at 104
West Olive Street, East Prairie, Missouri, 63845,

The Establishment was at alf times relevant to the
Complaint filed by the Board in AHC Case No.
14-1911EM under the general management, direction,
and supervision of Penrod.

The Establishment does not hold a license from the
Board as a funeral establishment, a preneed provider,
nor a preneed seller.

The Establishment previously held a Missouri funeral
establishment license, no. 001576, but this license
expired on December 31, 2009,

RSMo. 333.061.1 provides that "(n)o funeral

petahlichmeant chall ha nnarated in thic atate iinlees tha



61312016 Missouri Division of Professional Registration Page 3 of 10
3805 Missouri Blvd.
Jefferson City, Missouri 65102
(573) 751-0293

Disciplinary Actions
Ordered From 03/25/2016 Through 06/03/2016
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owner or operator thereof has a license issued by the
board."

RSMo. 333.071 provides, in part, that the "business or
profession of an individual licensed to practice
embalming or funeral directing shall be conducted and
engaged in af a funeral establishment.”

The Establishment was previously registered as a
Missouri preneed seller, before the law required a
preneed seiler license.

Since August 28, 2009, RSMo. 333.320 has required a
preneed seller license from the Board in order to "self,
perform, or agree to perform the seller's obligations
under, or be designated as the seller of, any preneed
contract."

The Establishment was previously registered as a
Missouri preneed provider, before the law required a
preneed provider license.

Since August 28, 2009, RSMo. 333.315 has required a
preneed provider license from the Board in order to "be
designated as a provider or agree to perform the
obligations of a provider under a preneed contract.”

RSMo. 435.465 requires a seller to maintain adequate
books and records and states:

A seller shall maintain:

(1) Adequate records of all preneed contracts and related
agreements with providers, trustees of a preneed trust,
and financial institutions holding a joint account
established under sections 436.400 to 436.520;

(2) Records of preneed contracts, including financial
institution statements and death certificates, shall be
maintained by the seller for the duration of the contract
and for no less than five years after the performance or
cancellation of the contract.

Since August 28, 2009, RSMo. 333.325.4 has required
that, in order to serve as a prenased agent, a funeral
director must request to be included on the Board's
preneed agent registry and to submit to the Board the
name and address of each licensed seller for whom they
would seil.

At no time since August 28, 2009, has Penrod been on
the Board's preneed agent registry, because Penrod has
not complied with the requirements of RSMo0.333.325.4.

The Board conducted an inspection of the business of
Penrod and the Establishment, as authorized by RSMo.
436.470.

The Board's inspection revealed the following additional
violations: {(a) eye wash kit was not installed in the
preparation room, (b) last backflow inspection was not
available for review, and {3) adequate records were not
maintained.

Since the Establishment's Missouri funeral establishment
ticense expired on December 31, 2009, and at all times
relevant to the Complaint filed by the Board in AHC Case
No. 14-1911EM, Penrod continued {o hold out to the
public and offered to engage and did engage in acts and
practices of an embalmer and/or funeral director at the
Establishment, although the Establishment was not a
licensed facility.

While Penrod's embalmer and funeral director licenses
were not active between June 1, 2010, and July 23,
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2010, Penrod continued to hold himself out to the public
as an embaimer and funeral director and continued to
offer to engage and engaged in the acts and practices of
an embalmer and funeral director.

On July 24, 2014, the Circuit Court for Mississippi
County, Missour, issued a permanent injunction against
the Penrod and the Establishment enjaining the same
fram operating as a preneed provider, preneed seller,
and/or funeral establishment until such time as proper
licenses were obtained, and also enjoining Penrod from
operating as an embalmer or funeral director at any
unlicensed establishments {the "Injunction™).

in violation of RSMo. 333.061 and the injunction, Penrod
continued to hold out to the public and advertise that he
operates a licensed funeral establishment when, in fact,
there was no valid license.

in violation of RSMo. 333.320 and the Injunction, since
August 28, 2008, and at all times relevant fo the
Complaint filed by the Board in AHC Case No.
14-1911EM, Penrod held out to the public, offered to
engage, and did engage in the acts and practices of a
preneed seller, but has not held a Missouri preneed seller
license at any time.

In violation of RSMo. 333.315 and the Injunction, since
August 28, 2009, and at all times relevant to the
Complaint filed by the Board in AHC Case No.
14-1911EM, Penrod held out to the public, offered to
engage, and did engage in the acts and practices of a
preneed provider, but has not held a Missouri preneed
provider license at anytime.

Since August 28, 2009, and at all times relevant to the
Complaint filed by the Board in AHC Case No.
14-1911EM, Penrod held out to the public, offered to
serve, and did serve as a preneed agent, but Penrod has
never been registered with the Board as a preneed agent.

Penrod has utilized signage, stationary, a public web
page, and other advertisements and generally held
himself out as a licensed seller and provider and held the
Establishment out as a licensed funeral establishment
when, in fact, Penrod held no such licenses.

White unlicensed, Penrod continued to file death
certificates with the Missouri Division of Vital Statistics.

Penrod accepted compensation for his services as
described above.

Penrod's conduct, as set folih above, constitutes
incompetency, miscenduct, gross negligence, fraud,
misrepresentation, and/or dishonesty in the performance
of his functions and duties and/or constitutes a violation
of a professional trust and/or confidence.

Cause exists to discipling Penrod's funerat director and
embalmer licenses pursuant to RSMo. 333.330.2(4), (5),
{8, (11), {14}, and/or (16).
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Suspension

The parties to this Seltlement Agreement agree and
stipulate to the following findings of fact and conclusions
of law:

The Board is an agency of the State of Missouri created
and established pursuant to RSMo. 333.151 and is
vested with the authority to execute and enforce the
provisions of RSMo. Chapter 333 and portions of Chapter
436.

RSMo. 333.330.2 authorizes the Board to file a complaint
with the AHC, stating in part as follows:

The board may cause a complaint to be filed ... for any
one or any combination of the following causes:

{ 4) Obtaining or attempting to cbtain any fee, charge,
tuition, or other compensation by fraud, deception, or
misrepresentation;

{ 5) Incompetency, misconduct, gross negligence, fraud,
misrepresentation, or dishonesty in the performance of
the functions or duties of any profession licensed or
regulated by this chapter,

{8) Viokation of, or assisting or enabling any person to
violate, any provision of this chapter, or of any lawful rule
or regulation adopted pursuant thereto;

(11) Assisting or enabling any person to practice or offer
to practice any profession licensed or regulated by this
chapter regulating preneed who is not licensed or
registered and currently eligible to practice thereunder;
(14) Violation of any professional trust or confidence;
(18) Use of any advertisement or solicitation which is
false, misleading, or deceptive to the general public or
persens to whom the advertisement or solicitation is
primarily directed ...

Penrod is an individual licensed by the Board as an
embalmer, license no. 005881, and as a funeral diractor,
license no. 004125, with a registered address with the
Board of203 Lombardy Dr,, East Prairie, Missouri, 63845,

Penrod's embalmer and funeral director licenses were
current and active at all times relevant, except Penrod
was not licensed between June I, 2010, and July 23,
2010, due to failure to timely renew his licenses.

Penrod does not hold a Missouri preneed provider
license, does not hold a Missouri preneed seller license,
is not registered with the Board as a preneed agent, and
does not hold a funeral establishment license.

Penrod was the President of Shelby Funeral Homes, Inc.
{the "Establishment™), a Missoust corporation, which was,
at all times relevant, active and in good standing with the
Missouri Secretary of State's Office, operating at 104
Wast Olive Street, East Prairie, Missouri, 63845.

The Establishment was at all times relevant to the
Complaint filed by the Board in AHC Case No.
14-1911EM under the generat management, direction,
and supervision of Penrod.

The Establishment does not hold a license from the
Roard as a funeral establishment, a preneed provider,
nor a preneed seller.

The Establishment previously held a Missouri funeral
establishment license, no. 001576, but this Hoense
expired on December 31, 2000,

RSMo. 333.061.1 provides that "(n}o funeral

satahlichment shall he anaratad in this state inlags tha
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owner or operator thereof has a license issued by the
board."

RSMo. 333.071 provides, in part, that the "business or
profession of an individual licensed to practice
embalming or funeral directing shall be conducted and
engaged in at a funeral establishment."

The Establishment was previously registered as a
Missouri preneed seller, before the law required a
preneed seller license.

Since August 28, 2009, RSMo. 333.320 has required a
preneed seller license from the Beard in order to "sell,
perform, or agree to perform the seller's obligations
under, or be designated as the seller of, any preneed
contract.”

‘The Establishment was previously registered as a
Missouri preneed provider, before the law required a
preneed provider license.

Since August 28, 2009, RSMo. 333.315 has required a
preneed provider license from the Board in order to "be
designated as a provider or agree to perform the
obligations of a provider under a preneed contract.”

RSMo. 436.465 requires a seller to maintain adequate
books and records and states:

A selter shall maintain:

(1) Adeguate records of alt preneed contracts and related
agreements with providers, trustees of a prensed frust,
and financial institutions holding a joint account
established under sections 436.400 to 436.520,

(2) Records of preneed contracts, including financial
institution statements and death certificates, shall be
maintained by the seller for the duration of the contract
and for no less than five years after the performance or
cancellation of the contract.

Since August 28, 2009, RSMo. 333.325.4 has required
that, in order to serve as a preneed agent, a funeral
director must request to be inciuded on the Board's
preneed agent registry and to submit to the Board the
name and address of each licensed seller for whom they
would sell.

At no time since August 28, 2009, has Penrod been on
the Board's preneed agent registry, because Penrod has
not complied with the requirements of RSMo0.333.325.4.

The Board conducted an inspection of the business of
Penrod and the Establishrment, as authorized by RSMo.
436.470.

The Board's inspection revealed the following additional
violations: {a} eye wash kit was not installed in the
preparation room, (b} last backflow inspection was not
available for review, and (3) adequate records were not
maintained.

Since the Establishment's Missouri funeral establishment
license expired on December 31, 2009, and at all times
relevant to the Complaint filed by the Board in AHC Case
No. 14-1911EM, Penrod continued to hold out to the
public and offered to engage and did engage in acts and
practices of an embalmer and/or funeral director at the
Establishment, although the Establishment was not a
licensed facility.

While Penrod's embalmer and funeral director licenses
were not active between June 1, 2010, and July 23,
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2010, Penrod continued to hold himself out to the public
as an embalmer and funeral director and continued to
offer to engage and engaged in the acts and practices of
an embalmer and funeral director,

On July 24, 2014, the Circuit Court for Mississippi
County, Missouri, issued a permanent injunction against
the Penrad and the Establishment enjoining the same
from operating as a preneed provider, preneed seller,
andfor funeral establishment until such time as proper
licenses were obtained, and also enjoining Penrod from
operating as an embalmer or funeral director at any
unlicensed establishments (the "Injunction”}.

In viokation of RSMo. 333.061 and the Injunction, Penrod
continued to hold out to the public and advertise that he
operates a licensed funeral establishment when, in fact,
there was no valid license.

In viokation of RSMo. 333.320 and the Injunction, since
August 28, 2008, and at all times relevant to the
Complaint filed by the Board in AHC Case No.
14-1911EM, Penrod held out to the public, offered to
engage, and did engage in the acts and practices of a
preneed seiler, but has not held a Missouri preneed seller
license at any time.

in violation of RSMo. 333.315 and the Injunction, since
August 28, 2009, and at all times relevant to the
Complaint filed by the Board in AHC Case No.
14-1911EM, Penrad held out to the public, offered {o
engage, and did engage in the acts and practices of a
preneed provider, but has not held a Missouri preneed
provider license at anytime,

Since August 28, 2009, and at all times relevant to the
Complaint filed by the Board in AHC Case No.
14-1911EM, Penrod held out to the public, offered to
serve, and did serve as a preneed agent, but Penrod has
never been registered with the Board as a preneed agent.

Penrod has utilized signage, stationary, a public web
page, and other advertisements and generally held
himself out as a licensed seller and provider and held the
Establishment out as a licensed funerai establishment
when, in fact, Penrod held no such licenses.

While unlicensed, Penrod continued to file death
certificates with the Missouri Division of Vital Statistics.

Penrod accepted compensation for his services as
described above,

Penrod's conduct, as set fotih above, constitutes
incompetency, misconduct, gross negligence, fraud,
misrepresentation, and/or dishonesty in the performance
of his functions and duties andfor constitutes a violation
of a professional trust andfor confidence.

Cause exists to discipline Penrod's funeral director and
embalmer ficenses pursuant to RSMo. 333.330.2(4), (5),
{6}, {11}, (14), and/or (16).
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31* Annual Meeting Preliminary Program

North American Death Care Regulators Association (DCRA)
August 9-12, 2016, Chicago Marriott Magnificent Mile, Chicago, Illinois

| Meet and Greet in Lobby followed by informal dinner (§)

| Breakfast and Registration

8:30 AM - 9:00 AM

Welcome, Introductions, Business Meeting, Committee Reports

9:00 AM - 10:00 AM

Roundtable Discussions: Regulatory Issues; State and Provincial Reports

10:00 AM - 10:20 AM

Break

10:20 AM - 11:20 AM

“Moving A Cemetery To Make Way For A Runway” presented by Melody Carvajal,
Cemetery Services, McKissack & McKissack, Chicago, IL, and Susan Grzbowski, Assistant
Director, The Louis Berger Group, Morristown, NJ

11:20 AM - 12:00 PM

Roundtable Discussions: Regulatory Issues; State and Provincial Reports

12:00 PM - 1:00 PM

Lunch

1:00 PM —2:10 PM

Burr Oak Cemetery Case: Perspective of the Assigned Detective and What
Regulators Can Learn From It” presented by Det. Sgt. Jason Moran, IL

2:10 PM - 2:30 PM

Break

2:30 PM - 3:45FM

“Recent Death Care Jurisprudence” Presented by Ryan Seidemann, Assistant
Attorney General, State of Louisiana, Department of Justice

3:45 PM - 5:60 PM

Roundtable Discussions: Regulatory Issues; State and Provincial Reports

6:60 PM — 9:40 PM

DCRA Member Only Dinner followed by Lake Michigan Fireworks

| Breakfast

8:30 AM - 10:00 AM

Roundtable Discussions: Regulatory Issues; State and Provincial Reports

10:00 AM —10:20 AM

Break

10:30 AM - 11:30 AM

“DCRA Panel with CANA Convention Attendees”

11:30 AM - 1:00 PM

Lunch and Exhibits in CANA Exhibit Hall

1:00 PM - 2:00 PM

“The Funeral Rule” presented by Steve Metzger

2:00 PM - 2:30 PM

Break

3:00 PM - 4:00 PM

“New Death Care IT Developments in lowa” presented by Dennis Britson, Executive
Office/Attorney, Securities and Regulated Industries Bureau, lowa Insurance Div.

4:00 PM - 5:00 PM

Roundtable Discussions: Regulatory Issues; State and Provincial Reportis as needed,
closing remarks, new President’s comments

Evening

Night Out In Chicago On Your Own
Optional ($): Chicago Cubs vs. St. Louis Cardinals at Wrigley Field

| “The Answer is in the Numbers - CANA Statistics”

presented by Bob Boetticher, Jr. TX

10:00 AM —11:30 AM

“The Second Life of Cemeteries” presented by Ted Wolff and Mitch Rose

11:30 AM - 3:00 PM

Optional ($): Lunch/Graceland Cemetery & Arboretum Tour and Program

7:00 PM — 10:00 PM

Optional ($): Chicago River Dinner Cruise




Council on Licensure, Enforcement & Regulation

ANNUAL EDUCATIONAL CONFERENCE

Portland Marriott Downtown Waterfront | September 14-17, 2016

[ Ml |
\

www.clearhgq.org .




RATION

ster by July 29, 2016) After July 29, 2016 Register online at
peakers: US$495 » Members & Speakers: US$545 www.clearhq.org /
5: US$620 » Nonmembers: US$670 aec16

HOTEL

Portland Marriott Downtown Waterfront
1401 SW Naito Pkwy. | Portland, OR 97201 | (503) 226-7600

Reservations

We have arranged preferred rates at our host hotel:

» Cityview King/Queen/Double: $169/night

» Riverview King/Queen/Double: $189/night

» Reservations may be made online at www.clearhq.org/hotels.
Should you prefer to make your reservations by phone, please call
the hotel directly at (503) 226-7600 and identify yourself as part of
the CLEAR Annual Educational Conference group block.

CLEAR encourages you to make your reservations early to ensure
availability at the host hotel.

PORTATION

Information i,
the official airline alliance of CLEAR's 2016
itional Conference. Visit CLEAR's website at % :
l-.org/oneworld to learn more about the ) L -..‘ :-\" f‘GA "':. ‘ =
yoking your flight through oneworld®. . s [ % COR U'UﬁE ""' .

rnational Airport (PDX)
2ortland Marriott Downtown Waterfront

ifare: US§50 one way ssom GRT. R il “]f :
rtation . Al \:\”‘IEJQI ..‘nﬂ
el

tle | $14 one way ' WATER
_rbus.com/airport—shuttle.php — : i

,US$37 dally
- it nearby Motor Mart Garage, US$31
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CLEAR LEARNING at he Annual Educational Conferece

National Certified Investigator and Inspector Training—Basic Program
» September 12-14, 2016
» US$455; CLEAR member rate: US$365

National Certified Investigator and Inspector Training—Specialized Program

» September 12-14, 2016
» US$545; CLEAR member rate: US$435

Executive Leadership Program for Regulators
» September 12-14, 2016

» USS$585; CLEAR member rate: US$465
Conference attendees receive a discounted rate of US$505. CLEAR members receive a discounted rate of US$385.

Board Member Training: Advanced Concepts in Regulatory Governance

» September 13-14, 2016

» US5435; CLEAR member rate: US$350
Conference attendees receive a discounted rate of US$355. CLEAR members receive a discounted rate of US5270.

Board Member Training: Introduction to Regulatory Governance

» September 14,2016

» US5305; CLEAR member rate: US$245
Conference attendees receive a discounted rate of US$230. CLEAR members receive a discounted rate of US$165.

Investigating Allegations of Sexual Misconduct Workshop

» September 15,2016
» US$95; CLEAR member rate: US$75
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BEFORE THE
ADMINISTRATIVE HEARING COMMISSION
STATE OF MISSOURI

STATE BOARD OF EMBALMERS
AND FUNERAL DIRECTORS
3605 Missouri Bivd.
P.O.Box 423
Jefferson City, MO 65102-0423
573-751-0813

Petitioner,

Case No.

FILED

MAY 27 2015
ADMINISTRATIVE HEARING

V.

7408 W. Florissant
St. Louis, MO 63136
314-388-9534

Also serve at:

3620 Chippewa St.

)

)

)

)

)

)

)

)

)

GERALD T. JOHNSON )
)

)

)

)

)

St. Louis, MO 63116 )
' )

)

Respondent.

COMPLAINT

COMES NOW Petitioner, the State Board of Embalmers and Funeral Directors
(“Petitioner” or “Board”), by and through counsel, aod for its Complaint against Respondent,
Gerald T. Johnson (“Respondent” or “Johnson”), states as follows:

1. The Board is an agency of the state of Missouri created and established by Section
333.151, RSMo, for the purposes of executing and enforcing the provisions of Chapter 333,
RSMo, and the portions of Chapter 436, RSMo, related to preneed funeral contracts.

2. Jurisdiction and venue are proper before this Commission pursuant to Chapter

621, RSMo, and § 333.330, RSMo.



3. Gerald T. Johnson is an individual who has registered his address with the Board
as 7408 W. Florissant, Saint Louis, Missouri 63136.

4, Johnson holds funeral director license number 007266 that is now current and
active, but was lapsed between June 1, 2012 and December 27, 2012,

5. Johnson holds embalmer license number 007556 that is now current and active,
but was lapsed between June 1, 2012 and December 27, 2012.

6. Johnson is registered as funeral director in charge of Serenity Memorial Funeral
& Cremation Service LLC, establishment license number 2011030510, located at 3620
Chippewa Street, St. Louis, Missouri 63116.

7. Johnson failed to renew his funeral director and embalmer licenses on or before
the renewal deadline of May 31, 2012.

8, The Board received Johnson’s renmewal forms for his funeral director and

embalmer licenses on or about June 27, 2012.

9. Enclosed with the embalmer and funeral director renewal forms was check
number 1168 written on a bank account in the name of Serenity Memorial Funeral & Cremation
Service LLC and made out to the Board in the amount of $800.00 for the license renewal fees
(the “Renewal Check™).

10.  The renewal forms were returned to Johnson as incomplete, and the Board
~ received completed renewal forms from Johnson on or about July 6, 2012.

11. On or about July 6, 2012, the Board‘ office received notice that the Renewal

Check had been returned by the bank and marked “NOT SUFFICIENT FUNDS.”




12.  On or about July 9, 2012, licensure staff processed Johnson’s renewals without
knowledge of the returned check, and the Board issued Johnson funeral director and embalmer
licenses.

13. Because the Renewal Check was returned for insufficient funds, Johnson's
funeral director and embalmer licenses could not be, and were not, properly renewed and both
remained lapsed as of June 1, 2012,

14. By letters dated July 27, 2012, the Board notified Serenity Memorial Funeral &
Cremation Service LLC at 3620 Chippewa Sireet, St. Louis, Missouri and Johnson at 7408 W.
Florissant, St. Louis, Missouri that the Renewal Check had been returned for insufficient funds
(the “July 27 Letters™).

15, In the July 27 Letters, the Board requested a cashier’s check to pay for the
renewal of Johnson’s funeral director and embalmer licenses.

16.  Inthe July 27 Letters, the Board also advised that since Johnson’s funeral director
and embalmer licenses had lapsed, Johnson could not serve as fimeral director in charge, nor
could he practice as an embalmer or funeral director until his licenses had been renewed.

17.  The July 27 Letfers requested response within 10 days from the date of the letters.

18.  The Board received no response to the July 27 Letters.

19. On or about August 23, 2012, the Board sent a letter to both Serenity Memorial
Funeral & Cremation Service LLC at 3620 Chippewa Street, St. Louis, Missouri and Johnson at

7408 W. Florissant, St. Louis, Missouri (the “August 23 Letters”).

20.  In the August 23 Letters, the Board again requested a cashier’s check so that

Johnson’s funeral director and embalmer licenses could be renewed and advised that failure to do

so could result in legal action.




21.  The August 23 Letter to Johnson again stated that Johnson could not practice as a
funeral director or embalmer until his licenses had been renewed.

22.  The August 23 Letters requested response within 10 days from the date of the
letters.

23.  The Board received no response to the August 23 Letters.

24, On or about December 12, 2012, the Board’s inspector visited Johnson at Serenity
Memorial Funeral & Cremation Service LLC at 3620 Chippewa Street in St. Louis, Missouri.

25.  Johnson gave a cashier’s check to the Board’s inspector to pay for the renewal of

his licenses.

26,  On or about December 27, 2012, the Board issued Johnson current and active
funeral director and embalmer licenses.

27.  During the time Johnson’s funeral director and embalmer licenses were lapsed,
Johnson continued to hold out to the public and to work as a funeral director, including
continuing to serve as funeral director in charge of the Serenity Memorial Funeral & Cremation
Service LLC establishment.

28.  During the time Johnson’s funeral director and embalmer licenses were lapsed, he
continued to display his licenses at the funeral establishment. These licenses appeared o be
current and active, but they were not, due to the Board’s issuance of the licenses based upon a
material mistake of fact in that the Board issued the licenses based on the premise that Johnson
had tendered a valid check as payment for his renewal fees.

29.  During the time Johnson’s funeral director license was lapsed, Jolmson wrote

approximately fifty-six (56) at nced funeral contracts.




30. During the time Johnson’s funeral director license was lapsed, Johnson was

employed by Serenity Memorial Funeral & Cremation Service LLC.

31.  During the time Johnson’s funeral director license was lapsed, Johnson engaged

in the practice of funeral directing.

32.  During the time Johnson’s embalmer license was lapsed, he performed no
embalming in Missouri, but he continued to represent to the public that he was a Missouri

licensed embalmer.

33.  Section 333.021, RSMo, requires a license to engage in the practice of either an

embalmer or a funeral direcior and states:

1. No person shall engage in the practice of embalming in this state
unless he has a license as required by this chapter.

2. No person shall engage in the practice of funeral directing unless
he has a license issued under this chapter nor shall any. person use in
connection with his name or business any of the words "undertaker”,
"mortician", "funeral home", "funeral parlor", "funeral chapel”, "funeral
consultant”, "funeral director" or other title implying that he is in the
business defined as funeral directing herein, unless he or the individual
having control, supervision or management of his business is duly licensed
to practice funeral directing in this state.

34, Section 333.081, RSMo, requires licensees to renew their licenses on or before

the renewal date and states:

1. Each license issued to a funeral director or embalmer pursuant
to this chapter shall expire unless renewed on or before the renewal date.
The board may, however, provide for the renewal of licenses held by
individuals who are not actively engaged in practice and who are over
sixty-five years of age without fee. The board shall renew any such license
upon due application for renewal and upon the payment of the renewal
fee, except that no license shall expire during the petiod when the holder
thereof is actively engaged in the military service of the United States.
Any licensee exempted from the renewal of his or her license because of
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military service shall, before beginning practice in this state after leaving
military service, apply for and pay the renewal fee for the current licensing

period.

2. When renewing a funeral director's or embalmer's license the
licensee shall specify the address of the funeral establishment at which he
or she is practicing or proposes to practice and shall notify the board of
any termination of his or her connection therewith. The licensee shall
notify the board of any new employment or connection with a funeral
establishment of a permanent nature, If the licensee is not employed at or
connected with a funeral establishment he shall notify the board of his or
her permanent address.

. 3, The holder of an expired license shall be issued a new license by
the board within two years of the renewal date after he or she has paid
delinquent renewal fees. Any license not renewed within two years shall

be void.

4, Failure of the licensee to receive the renewal notice shall not
relieve the licensee of the duty to pay the renewal fee and renew his or her
license.

35.  Section 333.330.2, RSMo, authorizes the Board to seek discipline against funeral

directors and embalmers and states, in relevant portion:

2. The board may cause a complaint to be filed with the
administrative hearing commission as provided by chapter 621 against any
holder of any certificate of registration or authority, permit, or license
required by this chapter, or any person who has failed to renew or has
surrendered his or her certificate of regisiration or authority, permit, or
license for any one or any combination of the following causes:

#® * *

(4) Obtaining or attempting to obtain any fee, charge, tuition, or
other compensation by fraud, deception, or misrepresentation;

(5) Incompetency, misconduct, gross negligence, fraud,
misrepresentation, or dishonesty in the performance of the
functions or duties of any profession licensed or regulated by this
chapter;



(6) Violation of, or assisting or enabling any person to violate, any
provision of this chapter, or of any lawful rule or regulation

adopted pursuant thereto;
(7) Impersonation of any person holding a certificate of
registration or authority, permit, or license or allowing any person

to use his or her certificate of registration or authority, permit,
license, ot diploma from any school;

£ * #*

(12) Issuance of a certificate of registration or authority, permit,
or license based upon a material mistake of fact;

(13) Tailure to.display a valid certificate or license if so required
by this chapter regulating preneed or any rule established
thereunder;

(14) Violation of any professional trust or confidencel. ]

36.  Johnson’s conduct, as set forth in this Complaint, constitutes obtaining and/or
attempting to obtain a fee, charge, or other compensation by deception and/or misrepresentation
for which the Board has cause to take disciplinary action against his funeral director and
embalmer licenses pursuant to Section 333.330.2(4), RSMo.

37. Johnson’s conduct, as set forth in this Complaint, constitutes misconduct,
misrepresentation and/or dishonesty in the performance of the functions and/or duties of a
funeral director and embalmer for which the Board has cause to take disciplinary action against
his funeral director and embalmer licenses pursuant to Section 333.330.2(5), RSMo.

38.  Johnson’s conduct, as set forth in this Complaint, constitutes a violation of
Sections 333.021 and 333.081, RSMo, for which the Board has cause to take disciplinary action
against his funeral director and embalmer licenses pursuant to Section 333.330.2(6), RSMo.

39, Johnson’s conduct, as set forth in this Complaint, constitutes the impersonation of

a person holding a valid funeral director and/or embalmer license for which the Board has cause
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to take disciplinary action against his funeral director and embalmer licenses pursuant to Section
333.330.2(7), RSMo.

40.  When the Board issued Johnson funeral director and embalmer licenses on or
about July 9, 2012, it was based on a material mistake of fact in that the Board issued the
licenses based on the premise that Johnson had tendered a valid check as payment for his
renewal fees for which the Board has cause to take disciplinary action against his funeral director
and embalmer licenses pursuant to Section 333.330.2(12), RSMo.

41, Johnson’s conduct, as set forth in this Complaint, constitutes a failure to display a
valid license required by Chapter 333, RSMo, for which the Board has cause to take disciplinary
actim; against his funeral director and embalmer licenses pursuant to Section 333.330.2(13),
RSMo.

42, Johnson’s conduct, as set forth in this Complaint, constitutes a violation of a
professional trust and/or confidence for which the Board has cause to take disciplinary action
against his funeral director and embalmer licenses pursuant to Section 333.330.2(14), RSMo.

43.  The Board has cause to discipline Johnson’s funeral director and embalmer
licenses pursuant to Section 333.330.2 (4), (5), (6), (7), (12), (13), and (14), RSMo.

WHEREFORE, Petitioner respectfully requests that this Commission conduct a hearing
in this matter, and thereafter, issue its findings of fact and conclusions of law determining that
Petitioner may take disciplinary action against Respondent’s funeral director and embalmer
licenses pursuant to Chapter 333, RSMo, and for such other and further relief this Commission

deems just and proper under the circumstances.



Respectfully submitted,

BRYDON, SWEAREN & ENGL P.C.

By: (NIAAAS>
Gregoly C. Mitchenu T #36634
Jamie . Cox #52777
ast Capitol Avenue

P.O. Box 456

Jefferson City, MO 65102-0456
Telephone:  (573) 635-7166
Facsimile:  (573) 635-3847
E-mail:gregbse(@brydonlaw.com
Attorneys for Petitioner
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@3 Serenity Memorial Chapel JUL 06 2065%
Serenity Memorial Funeral and Cremation Semqgm STRATVE HEAR,NG
“Elegance Made Affordable"

1503l EM

Re: Complaint/AHC

Aftention: Missouri State Board of Embalmers and Funeral Directors,

This letter is to serve notice to the Missouri State Board of Embalmers and
Funeral Directors that I, Gerald T. Johnson, deny each statement of facts stated
in the complaint.

Thank You,

V-

Gerald T. Johnson

3416 West Mamn Street » Belleville, IL - 618 233-6000
3620 Chippewa Street » St, Louis, MO + 314 772-1000 1905 Uiion Boulevard * 5t, Louis, MO » 314 339-1900

Website: www.SerenityMemarialChapel.com
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BT T
BEFORE THE SN
ADMINISTRATIVE HEARING COMMISSION
STATE OF MISSOURI SEP 14 2015
STATE BOARD OF EMBALMERS ) ADMINISTRATIVE HEARING
AND FUNERAL DIRECTORS ) COMMISSION
Petitioner, )
)
v. ) CaseNo. 15-0816 EM
)
GERALD T, JOHNSON )
Respondent. )

PETITIONER’S MOTION FOR SUMMARY DECISION

COMES NOW Petitioner, State Board of Embalmers and Funeral Directors (“Petitioner™), and

for its Motion for Summary Decision states as follows:

1. On May 27, 2015, Petitioner filed its properly pled Complaint against Respondent with
this Commission, alleging that Respondent’s Migsour! embalmer license, license number 007556, and

funeral director license, license number 007266, are subject to discipline pursuant to § 333:330.2(4),

(5, (6), (7, (12), (13) and (14), RSMo.

2. Respondent filed an answer on July 6, 2015 generally denying “each statement of facts

stated in the complaint.”

3, On July 7, 2015, Petitioner mailed to Respondent Petitioner’s First Requests for
Admissions to Respondent Gerald T. Johnson. A true and accurate copy of Petitioner’s First Requests

for Admission to Respondent, along with the Cettificate of Service filed with this Commission, are

attached hereto as Exhibit 1 and are incorporated herein by reference.

4, The Requests for Admissions wete not returned as undeliverable,
5, To date, Respondent has failed to respond to the Requests for Admissions.

6. Commission Rule 1 CSR 15-3.420(1) states as follows:

09/14/2015 MON $:110 [JOB NO. 6734)
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Any party may obtain discovery in the same manner, upon or
under the same conditions and upon the same notice and other
requirements, as is or may bo provided for with respect to discovery in
civil actions by rule of the Supreme Court of Missouri for use in the
circuit court|[.}

7. Pursuant to Supreme Court Rule 59.01(a), a failure to timely respond to requests for
adm.issions shall result in each matter being admitted. Rule 59.01(d) states that the requests for
admissions shall be answered within thirty (30) days of service thereof. Respondent has failed to
provide any response or objection to any of Petitioner’s Fixst Requests for Admissions, despite the
pass;age of the time for response alfowed by Rule 59.01(d). Even ailowing three (3) dafs for mailing
time, Respondent’s answes to the Requests for Admissions would have been due by August 10, 2013
at the absolute latest. Respondent has failed to file any answer(s) to the Requests for Admissions.

8. Supreme Cowt Rule 59.01(b) provides that “[alny matter admifted under this Rule
59.01 is conclusively established unless the Court on motion permits withdrawal or amendment of the
admission” (emphasis added). Therefore, each of the factual matters and legal conclusions set forth in
Petitioner’s First Requests for Admissions have been admitied by Respondent, by operation of law,
and have thus been conclusively established for purposes of this proceeding, Further, the
consequences of failing to respond to requests for admissions apply even though a paly appears pro

se. See Rhodes v. Blair, 919 8.W.2d 561, 564 (Mo. App. S.D. 1596).

9, As a result of Respondent’s admissions, as described above, the Commission’s tecord
contains evidentiary proof of each of the factual matters alleged in Petitioner's Complaint,
Admigsions obtained via Rule 59.01 compare with admissions contained in pleadings, and eliminate
any need for further proof of the matters admitted. Killian Const. Co. v. Tri-City Const, Co., 693

S.W.2d 819, 827 (Mo. App. W.D. 1985).
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10.  This matter is now ripe for Summary Decision in favor of Petitioner on all issues
alleged in the Complaint, pursuant to Commission Rule 1 CSR 15-3.446(6)(A). Specifically, under

this Rule:
The Commission may grant a motion for summary decision if any paity
establishes facts that entitle any paity to a favorable decision on aIi or
any part of the complaint, and no party genuinely disputes such facts.!

11.  Because Respondent has, by operation of law, admitted each material allegation of fact
contained within Petitioner’s Complaint, as well as the legal bases for the imposition of discipline,.
Petitioner is entitled, as a< matter of law, to a finding of cause to discipﬁnc the licenses of Respondent
pursuant to § 333.330.2(4), (5), (6), (7), (12), (13) and (14), RSMo.

WHEREFORE, Petitioner respectfully requests that this Commission enter Summary Decision
in favor of Petitioner as to all allegations set forth in its Complaint, and concluding that Petitioner has
cause to discipline the embalmer and funeral director licenses of Respdndent. Petiticner further
respectfully requests any other relief which may be just and appropsiate in the circumstances.

Respectfully submitted,

ON, SWEARE N & ENGLAND P.C.
ﬁ&r A T \ (D
By: \
regor G’Mltch 1 - -V 36634
Ixqie], Cox #52777
312 East Capitol Aven

P.O. Box 456

Jefferson City, MO 65102-0456
Telephone:  (573) 635-7166
Facsimile:  (573) 635-3847

E-mail:;jcox@brydonlaw.com

Attorneys for Petitioner

I “Parties may establish a fact, or raise a dispute as to such facts, by admissible evidence.” ! CSR 13-

3.446(6)(B).
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and cotrect copy of the foregoing was mailed via
U.S. Mail on this 14th day of September, 2015 to:

Gerald T. Johnson

7408 W. Florissant
St. Louis, MO 63136

and

3620 Chippewa St.
St. Louis, MO 63116

NPT
VAR
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BEFORE THE
ADMINISTRATIVE HEARING COMMISSION
STATE OF MISSOURI :

STATE BOARD OF EMBALMERS
AND FUNERAL DIRECTORS
Petitioner,

)
)
)
v. ) CaseNo. 15-0816 EM
)
);
)

GERALD T. JOHNSON
Respondent.

PETITIONER’S FIRST REQUESTS FOR ADMISSIONS TO RESPONDENT GERALD
T. JOANSON

COMES NOW Petitioner, by and through counsel, and pursuant to Missouri Rule of
Civil Procedure 59.01 and 1 CSR 15-3.420 hereby propounds the following First Requests for

Admissions to Respondent:

A FAILURE TO TIMELY RESPOND TO REQUESTS FOR ADMISSIONS IN
COMPLIANCE WITH RULE 59.01 AND 1 CSR 15-3.420 SHALL RESULT IN EACH
MATTER BEING ADMITTED BY YOU AND NOT SUBJECT TO FURTHER DISPUTE.

Requesis

PLEASE ADMIT:

1. The Board is an agency of the state of Missouri created and established by Section
333.151, RSMo, for the purposes of executing and enforcing the provisions of Chapter 333,

RSMo, and the portions of Chapter 436, RSMo, related to preneed funeral contracts.

RESPONSE:

2. Jutisdiction and venne are proper before this Commission pursuant to Chapter

621, RSMo, and § 333.330, RSMo.

RESPONSE;
1 EXHIBIT
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3, Gerald T. Johnson is an individual who has registered his address with the Board
as 7408 W. Florissant, Saint Louis, Missouri 63136.
RESPONSE:

4, Johnson holds funeral director license number 007266 that is now current and

active,

RESPONSE:

5. Johnson’s funeral director license was lapsed between June 1, 2012 and

December 27,2012,
RESPONSE:

6. Johnson holds embalmer license number 007556 that is now cugrent and active,

RESPONSK:
7. Johnson’s embalmer license was lapsed between June 1, 2012 and December 27,
2012.

RESPONSE:
8. Johnson is registered as funeral director in charge of Serenity Memorial Fuperal

& Cremation Service LLC, establishment license number 2011030510, located at 3620
Chippewa Street, St. Louis, Missouri 63116.

RESPONSE:!

9. Johnson failed to renew his funeral director license on or before the renewal

deadline of May 31, 2012,

RESPONSE:

10.  Johnson failed to renew his embalmer license on or before the renewal deadline of

May 31, 2012.

08/14/2015 MON 9:10 [J0B NO. 6734] [Zode
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RESPONSE:

11.  The Board received J ohnsqn’s renewal form for his funeral director license on or
about June 27, 2012.
RESPONSE:

19, The Board received Johnson's renewal form for his embalmer license on or about
June 27, 2012,

RESPONSK:

13.  FBnclosed with the embalmer and funeral director renewal forms was check
number 1168 written on a bank account in the name of Serenity Memorial Funeral & Cremation
Sarvice LLC and made out o the Board in the amount of $300.00 for the license renewal fees
(the “Renewal Check™).

RESPONSE:

14.  The renewal forms were returned to Johnson as incomplete.

RESPONSE:

15. ° The Board received completed renewal forms from Johnson on or about July 6,

2012,

RESPONSE:
16. On or about July 6, 2012, the Board office received notice that the Renewal

Check had been returned by the bank and marked “NOT SUFFICIENT FUNDS."

RESPONSE:

17.  On or about July 9, 2012, licensure staff processed Johnson’s renewals without

knowledge of the returned check.

RESPONSE:
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12, On or about July 9, 2012, the Board issued Johnson funeral director and

embalmer Heenses.

RESPONSE:
19,  Because the Renewal Check was retumed for insufficient funds, Johnson's

funeral director and epabalmer licenses could not be, and were not, properly renewed,

RESPONSE:

20,  Johnson's funeral director and embalmer licenses remained lapsed as of June 1,

2012,

RESPONSE:
21. By letters dated Tuly 27, 2012, the Board notified Serenity Memorial Funeral &

Cremation Service LLC at 3620 Chippewa Street, St. Louis, Missouri and Johnson at 7408 W.

Florigsant, St. Louis, Missouri that the Renewal Check had been returned for insufficient funds

(the “July 27 Letters”),

RESPONSE:
22, In the July 27 Letters, the Board tequested a cashier’s check to pay for the

renewal of Johnson’s funeral director and embalmer licenses.

RESPONSE:
23, In the July 27 Letters, the Board also advised that since T ohnson’s funeral director

and embalmer Jicenses had lapsed, Johnson could not serve as funeral director in charge, nor

could he practice as an embalmer or funeral director until his licenses had been renewed.

RESPONSE:
94, The Tuly 27 Letters requested response within 10 days from the date of the letters.

RESPONSE;
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25.  The Board received no response to the July 27 Letters,

RESPONSE.:
26.  On or about August 23, 2012, the Board sent a letter to bath Serenity Memorial

Funeral & Cremation Service LLC at 3620 Chippews Street, St. Louis, Missour and Johnson at
7408 W, Florissant, St. Louis, Missouri (the “August 23 Letters™).

RESPONSE:
27.  Inthe August 23 Letters, the Board requested a cashier's check so that Johnson's

funera] director and embalmer licenses could be renewed and advised that failure to do so could

result in legal action.

RESPONSE:

28.  The Angust 23 Letter to Johnson stated that Johoson could not practice as a
funeral director or embalmer until his licenses had besn renewed.

RESPONSE:
29.  The August 23 Letfers requested response within 10 days from the date of the

letiers.

RESPONSE:

30,  The Board received no response to the August 23 Letters.

RESPONSE:

3].  On or about December 12, 2012, the Board's inspectot visited Johnson at Serenity

Memorial Funeral & Cremation Service LLC at 3620 Chippewa Street in St. Louis, Missouri.

RESPONSE;

32, Johnson gave a cashier’s check to the Board’s inspector to pay for the renewal of

his licenses.
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RESPONSE:

33.  On or about December 27, 2012, the Board issued Johnson current and active

funeral director and embalmer licenses.

RESPONSE:

34,  During the time Johnson’s funeral director and embalmer licenses were lapsed,

Johnson continued to hold owt to the public and to work as a funeral director.

RESPONSE:

35. During the time Johnson’s funeral director and embalmer licenses were lapsed,
Johnson continued to serve as funeral director in charge of the Serenity Memorial Funeral &
Cremation Service LLC establishment.

RESPONSE:

36.  During the time Johnson’s fuperal dirsctor and embalmer licenses were lapsed, he
continued to display his licenses at the fineral establishment.

RESPONSE:

37. The licenses were not current and active.

RESPONSE:

38 The licenses were not current and active due to the Board's issuance of the
Jicenses based upon a material mistake of fact in that the Board issued the licenses based on the
premise that Johnson had tendered a valid check as payment for his renewal fees.

RESPONSE:
39,  During the time Johnson’s funeral director license was lapsed, Johnson wrote

approximately fifty-six (56) at need funeral contracts.

RESPONSE:
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40. During the time Johnson’s fumeral director, license was lapsed, Johnson was
employed by Setenity Memorial Funeral & Cremation Service LLC.

RESPONSE:
41,  Durng the time Johnson's funexal director license was lapsed, Johnson engaged

in the practice of funeral directing.

RESPONSE:

42. Duing the time Johnson's cmbalmer license was lapsed, he continued to
represent fo the public that he was a Missouri licensed embalmer.

RESPONSE:

43.  Johpson's conduct, as set forth abdve, constitutes obtaining and/or attempting to
obtain a fee, charge, or other compensation by deception and/or misrepresentation.

RESPONSE:

44.  Johnson’s conduct, as set forth above, constitutes misconduct in the performance
of the functions and/or duties of a funeral director and embalmer.

RESPONSE:

45,  Johmson's conduct, as set forth above, constitutes misrepresentation .in the

performance of the functions and/or duties of a funeral director and embalmer.

RESPONSE:

46.  Johnson's conduct, as set forth above, constitutes dishonesty in the performance
of the fimctions and/or duties of a funeral director and embalmer.

RESPONSE:

47.  Johmsom’s conduct, as set forth above, constitutes a violation of Section 333.021,

RSMo.
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RESPONSE:
48.  Johnson's conduct, as set forth above, constitutes a violation of Section 333,081,
RSMo.

RESPONSE:

49,  Johnson’s conduct, as set forth above, constitutes the impersonation of a person
holding a valid funeral director and/or embalhmer license.

RESPONSE:
50. When fthc Board issued Johnson funeral director and embélmcr licenses on or

about July 9, 2012, it was based on a material mistake of fact in that the Board issued the

licenses based on the premise that Johnson had tendered a valid check as payment for his

renewal fees.

RESPONSE:
51,  Johnsorn's conduct, as set forth above, constitutes a failure to display a valid

license required by Chapter 333, RSMo.
RESPONSE:

52.  Jobmson’s conduct, as set forth above, constitutes a violation of a professional
trust,
RESPONSE:

53 Johnson’s conduct, as set forth above, constitutes a violation of a professional
confidence.

RESPONSE:
54,  The Board has cause to discipline Johnson's funeral director and embalmer

licenses purstant to Section 333.330.2(4), RSMo.
8
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RESPONSE:
55 The Board has cause to discipline Johnson’s funeral director and embalmer

licenses pursuant to Section 333,330.2(5), RSMo.

- RESPONSE:
S6.  The Board has cause to discipline Johnson's funeral director and embalmer

licenses pursuagt to Section 333.330,2(6), RSMo.

RESPONSE:
57 The Board has cause to discipline Johnson’s funeral director and embalmer

licenses pursuant to Section 333.330.2(7), RSMo.

RESPONSE:
S§.  The Board has cause to discipline Johnson's funeral director and embalmer

licenses pursuant to Section 333.330.2(12), RSMo.

RESPONSE:

59.  The Board has cause to discipline Johnsou’s fimeral director and embalmer
licenses pursuant to Section 333.330.2(13), RSMo.

RESPONSE:
60. The Board has cause fo discipline Johnson’s funeral director and embalmer

Jicenses pursuant to Section 333.330.2(14), RSMo.

RESPONSKE:
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Respectfully submutted,

BRYDON, SWEARENGQ }(G ﬁP .C.
goxy C Mitchell “#36p34

I ' Cox #52777

312 East Capitol Avenuc

P.O. Box 456

Jefferson City, MO 65102-0456
Telephone:  (573) 635-7166
Fagsimile:  (573) 635-3847

E-mail:gregbse@brydonlaw.com

Attorneys for Petitioner
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BEFORE THE
ADMINISTRATIVE HEARING COMMISSION
STATE OF MISSOURI

STATE BOARD OF EMBALMERS
AND FUNERAL DIRECTORS
Petitioner,

v. Case No. 15-0816 EM

GERALD T. JOHNSON
Respondent,

)
)
)
)
)
)
)
)

CERTIFICATE OF SERVICE

COMES NOW Petitioner, by and through counsel, and hereby certifies that the original
of Petitioner’s First Requests for Admissions to Respondent Gerald T. Johnson, along with a CD
containing a Word version of the Requests, were sent via United States mail, postage prepaid, on

this ! day of July, 2015, to the following;

Gerald T. Iohnson
7408 W. Florigssant
St. Louis, MO 63136

and

3620 Chippewa St.

St. Louis, MO 63116
Respectfully submitted,

._ S%%&E{N D P.C.
A N L
. Mitchell .\ MHB6634
" Cox 52777

ast Capitol Avenue
P.O.Box 456 -
Jefferson City, MO 65102-0456
Telephone:  (573) 635-7166
Facsimile:  (573) 635-3847
E.mail;grepbse@brydonlaw.com
Altorneys for Petitioner

06/14/2015 MON §:10 [70B NO. 6734] QL5
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5. 2015 9:58AM No. 0428 P. 2

October 3, 2015

Gregory Mitchell 0CcT 08 2015
Jamie Cox ADMINISTRATIVE HEARING
COMMISSION

312 East Capitol Ave.

Jefferson City, MO 65102

RE: CASE NO.15-0816EM

This letter Is in reference to the above mentioned case numbaer. In reading over the documents that |
received cancerning this matter the Board of Embaimers and Funeral Directors failed to convey several
extenuating circumstances that caused the serles of avents In question.

1

My company unfertunately fell victim to theft by ene of the employees, The person In question
was identified, terminated, the police notified, and a palice report put on record, The Board
was forwarded a copy of the police report. Due to the fraud that occurred at my bank 1 did have
saveral checks that didn't clear,

Once | received my funeral director and embalmer license in the mall at the beginning of July,
they were properly displayed on the wall in plain view for anyone to see. Rasponse 17
acknowledges that the Board mistakenly processed the renewal. That certainly is not my fault,
As far as | knew, | had bean isstred a current license | was in eompliance with all legal
raquirements.

| was not made aware of the situation until | recelved a phone call from the Board inspector in
December. The next day when he inspected the premises, | was asked if | had received any
correspondence from the Board and | informed him that | hadn’t. He explained the situation to
me and | immediately left and retrieved the amount | was instructed to get and rendered a

cashier’s check.

I honestly feef that to discipline my license because | was a victim of a ¢rime Is wrong.

Please cali with any questions and or concerns.

Respectfully,

Gerald T. Johnson

10/05/201% MON 10:01 [J08B NO. 6873]

Booz
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DAVID V.G. BRYDON (1937-2012)

JAMES C. SWEARENGEN
WILLTAM R, ENGLAND, 111
JOHNNY K. RICHARDSON
GARY W. DUFFY (Rebred)
PAUL A, BOUDREAL
CHARLES E. SMARR

DEAN L. COQPER

Via Facsimile:
751-5018

Administrative Hearing Commission

P.O. Box 1557

Jefferson City, MO 65102

LAW OFFICES

BRYDON, SWEARENGEN & ENGLAND

PROFESSIONAL CORPORATION

312 EAST CAPITOL AVENUE
P.0, BOX 456

JEFFERSON CITY, MISSQUR] 65102-0455

TELEPHONE (573) 635.-7166
FACSIMILE {573) 635-0427
jcox@brydonlaw.com

Qctober 5, 2015

No. 0428 P, |

GREGORY €. MITCHELL
BRIAN T, MCCARTNEY
DIAKA C, CARTER
SCOTT A. HAMBEIN
JAMIE 2. COX

L. RUSSELL MITTEN
ERIN |- WISEMAN

FiiizD

OCT 05 2015

INISTRATIVE HEARING
ADM COMMISSION

RE: State Board of Embalmers and Funeral Directors v. Johnson

Case No. 15-0816 EM

Dear AHC;

Attached is a letter [ received via ematl on Sunday, October 4, 2015,

If you have any questions, please let us know. Thank you.

Attachment

Sincerely,

BRYDON, SWEARENGEN & ENGLAND P.C,

10/05/2015 MON 10:01

[JOB NO. 687%)

igoo1



Before the
Administrative Hearing Commission
State of Missouri

MISSOURI STATE BOARD OF )
EMBALMERS AND )
FUNERAL DIRECTORS, )
)

Petitioner, )

Vs. ) No. 15-0816 EM

)

GERALD T. JOHNSON, )
)

Respondent. )

ORDER

We grant, in part, the Missouri Board of Embalmers and Funeral Directors’ (“Board™)
motion for summai'y decision as to § 333.330.2 (6), (12) and (13), and deny the motion as to
§ 333.330.2 (4), (5), (7) and (14).]

Procedure

On May 27, 2015, the Board filed a complaint seeking a determination that there is cause
to discipline Gerald T. Johnson’s funeral director and embalmer licenses. Johnson filed a
response generally denying the factual allegations of the complaint on July 6, 2015. The Board
served its first request for admissions on Johnson on July 7, 2015, to which Johnson did not

respond. > The Board filed a motion for summary decision on September 14, 2015. We gave

' RSMo Supp. 2013. Statutory references are to RSMo 2000 unless otherwise noted.

? We do not find it wholly unreasonable for a pro se litigant, having so recently denied the allegations
against him in a complaint, to believe that he did not have to take further action to deny the allegations in a nearly
identical document labeled “Request for Admissions.”



Johnson until October 5, 2015, to respond to the MEC’s motion. He sent a letter to the Board’s
counsel by e-mail on October 3, 2015, who in turn forwarded it to this Commission on October
5, 2015.

On a motion for summaty decision,lwe may decide the complaint without a hearing if the
Board establishes facts that entitle either party to a favorable decision and Johnson does not
genuinely dispute such facts. 1 CSR 15-3.446(6)(B) and § 536.073.3.

Determination as to Deemed Admissions

To establish the facts material to the Board’s claim, it relies on the request for admissions
served on Johnson on July 7, to which Johnson did not timely respond. The failure to answer a
request for admissions establishes the matters in the request conclusively. Section 536.073.2,

1 CSR 15-3.420(1) and Supreme Court Rule 59.01. The party making the request is entitled to
rely upon the facts asserted in the request, and no further proof is required. Killian Constr. Co. v.
Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985). Such a deemed admission
can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue,
opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”
Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986). That rule applies to all parties,
including those acting pro se. Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App.,
W.D. 1983).

Nevertheless, this Commission operates under a mandate to favor substance over form,
and to “facilitate the filing and processing of... complaints without formal representation.”
Section 621.035. Johnson’s letter of October 4, 2015 is an explanation of some of the events that
occurred in 2012 that are the subject of the Board’s complaint. It is, for the most part, relevant
only to introduce mitigating factors when the Board considers its discipline. It does, however,

refer to the Board’s request for admissions, and insofar as it disputes the facts asserted in the
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Board’s request, we treat 1. na an implied motion to withdraw the .. .f’ant admissions and file a
late response. See, Ray Klein, Inc. v. Kerr, 272 S.W.3d 896, 902 (Mo. App. S.D. 2008). The
letter does not address the requests by number, but it affirmatively states that Johnson displayed
licenses he received from the Board in July, and denies having been given notice, or having
knowledge, that his check had been returned or that the licenses he received in July were invalid
until the Board’s investigator informed him in December of 2012. We grant the motion, and
accordingly find that the Board has established the following facts without dispute.

Findings of Fact

1. Johnson holds a license as funeral director (“funeral director license™) that is now
current and active.

2. Johnson holds a license as an embalmer (“embalmer license™) that is now current
and active.

3.  Johnson is registered as funeral director in charge of Serenity Memorial Funeral &
Cremation Service, LLC, located at 3620 Chippewa St., St. Louis, Missouri, 63116 (“Serenity
Memorial”).

4.  Johnson failed to renew his funeral director license in 2012 on or before the renewal
deadline of May 31, 2012.

5.  Johnson failed to renew his embalmer license in 2012 on or before the renewal
deadline of May 31, 2012.

6. The Board received Johnson’s renewal form for his funeral director license on or
about June 27, 2012. The form was returned to Johnson as incomplete, and the Board received
the completed renewal form on or about July 6, 2012.

7.  The Board received Johnson’s renewal form for his embalmer license on or about
June 27, 2012, The form was returned to Johnson as incomplete, and the Board received the

completed renewal form on or about July 6, 2012.



8.  On or about July 6, 2012, the Board received notice that the check accompanying
Johnson’s renewal forms in the amount of $800.00 for the renewal fee had been returned by the
bank ﬁlarked “NOT SUFFICIENT FUNDS.”

9.  On or about July 9, licensure staff, unaware of the returned check, processed
Johnson’s renewal forms, and the Board issued Johnson renewed funeral director and embalmer
licenses.

10.  On or about December 12, 2012, the Board’s inspector visited Johnson at Serenity
Memorial, and Johnson gave the inspector a cashier’s check to pay the renewal fee for his
licenses.

11. On or about December 27, 2012, the Board issued Johnson current and active
funeral director and embalmer licenses.

12. Between June 1, 2012 and December 27, 2012, Johnson was employed by Sereﬂity
Memorial, serving as funeral director in charge, engaged in the practice of funeral directing, held
himself out to the public as a licensed funeral director, and wrote approximately 56 at-need
funeral contracts.

13. Between June 1, 2012 and December 27, 2012, Johnson held himself out to the
public as a licensed embalmer.

14. Between June 1, 2012 and mid-July, 2012, Johnson failed to display valid funeral
director and embalmer licenses.

Conclusions of Law

We have jurisdiction to hear the complaint. Section 621.045. The Board has the burden
to prove facts for which the law allows discipline. Missouri Real Estate Comm'n v. Berger, 764
S.W.2d 706, 711 (Mo. App., E.D. 1989). The Board contends that these facts are cause for

discipline under § 333.330.2, which authorizes discipline for:



* %k %

(4) Obtaining or attempting to obtain any fee, charge, tuition, or
other compensation by fraud, deception, or misrepresentation;

(5) Incompetency, misconduct, gross negligence, fraud,
misrepresentation, or dishonesty in the performance of the

functions or duties of any profession licensed or regulated by this
chapter;

(6) Violation of, or assisting or enabling any person to violate, any
provision of this chapter, or of any lawful rule or regulation
adopted pursuant thereto;

(7) Impersonation of any person holding a certificate of
registration or authority, permit, or license or allowing any person

to use his or her certificate of registration or authority, permit,
license, or diploma from any school;

% % ok

(12) Issuance of a certificate of registration or authority, permit, or
license based upon a material mistake of fact;

(13) Failure to display a valid certificate or license if so required
by this chapter regulating preneed or any rule established
thereunder; [and}

(14) Violation of any professional trust or confidence|.]

The Board cites Johnson’s deemed admissions that his conduct is cause for discipline
under all of the quoted subdivisions. But statutes and case law instruct that we must “separately
and independently” determine whether such facts constitute cause for discipline. Kennedy v.
Missouri Real Estate Commission, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988). Therefore,

we independently assess whether the facts admitted allow discipline under the law cited.

333.330.2(4) — Fraud, Deception, or Misrepresentation

The Board alleges that Johnson obtained or attempted to obtain a fee, charge, or other
compensation by deception and/or misrepresentation. Deception is the act of deceiving.

MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY, 322 (11th ed. 2004). To deceive is to cause to



accept as true or valid whg. 1s false or invalid, and implies imposirig, affalse idea or belief. Id. at
321. Scienter is a necessary element of deception. Morrow v. Franklin, 233 S.W. 224 (Mo.
1921). “Scienter means knowledge on the part of the person making the representations, at the
time when they are made, that they are false, and it is generally held that in an action of deceit
scienter must be proved.” Id. “Misrepresentation is generally defined as a falsehood or untruth
made with the intent of deceit rather than inadvertent mistake.” Kerwin v. Missouri Dental Bd,
375 5.W.3d 219, 229 -230 (Mo.App. W.D., 2012) (quoting Hernandez v. State Bd. of
Registration for the Healing Arts, 936 S.W.2d 894, 899 n. 3 (Mo.App. W.D.1997)). Johnson’s
letter alleges that he held a good faith belief that the licenses issued to him in July 2012 were
valid, and that he received no correspondence indicating they were not. This introduces a
dispute as to material facts necessary to find the scienter that is an integral part of fraud,
deception or misrepresentation. Summary decision is denied as to § 333.330.2(4).

333.121.2(5) — Professional Standards

The Board argues that Johnson’s conduct constitutes misconduct, misrepresentation, and
dishonesty. Misconduct is the commission of wrongful behavior, intending the result that
actually comes to pass or being indifferent to the natural consequences. Grace v. Missouri
Gaming Commission, 51 S.W.3d 891, 900 (Mo. App., W.D. 2001). Presumably, the Board’s
contention is that Johnson’s holding himself out as a person permitted to practice embalming in
Missouri, engaging in the practice of funeral directing, holding himself out to the public as a
licensed funeral director, and writing at-need funeral contracts when not licensed to do so,
constituted misconduct, misrepresentation, and dishonesty, Again, Johnson’s letter introduces a
dispute as to material facts necessary to find the element of intent in misconduct,
misrepresentation, and dishonesty, and the Board does not allege that any of the conduct
complained of took place specifically during the period Johnson knew himself to be unlicensed.

Summary decision is denied as to § 333.330.2(5).



333.330.2(6) — Violation of Chapter 333 or its Rules

Section 333.021.2 states: “No person shall engage in the practice of funeral directing
unless he has a license issued under this chapter....” Section 333.081.1 makes payment of the fee
a precondition to the renewal of a funeral director license. Johnson admits that his renewal fee
went unpaid until December 12, 2012. This rendered his renewal application ineffective until
December 27, 2012. He engaged in the practice of funeral directing during the period his license
remained lapsed. A violation of § 333.021 does not require a finding of intent, and the statute does
not offer an excuse for a good faith mistake. Johnson is subject to discipline under § 333.330.2(6).

333. 330.2(7) — Impersonation

To “impersonate” is “to assume or act the character of.” MERRIAM-WEBSTER'S at 794. [t
can take the form of either pretending to be another person, or falsely representing one’s self to
be clothed with official authority, as with the crime of false impersonation of a public servant.
See, § 575.120.1. There is no allegation that Johnson pretended to be another person. And in
order to have falsely represented that he was a licensed funeral director and embalmer, he would
have to have had knowledge that he was not. As with deception, misrepresentation, and
misconduct, his letter raises a genuine issue of material fact. Summary decision is denied as to §
333.330.2(7).

333.330.2(12) — Mistake as to a Material Fact

As noted above, § 333.081.1 makes payment of the fee a precondition to the renewal of a
funeral director or embalmer license. It is therefore material that the fee for renewal due by
May 31, 2012 remained unpaid until December 12, 2012 as a result of Johnson’s check being
returned for insufficient funds. The Board mistakenly issued Johnson his licenses believing his
fees to have been paid, and as a somewhat odd result, Johnson is subject to discipline under

§ 333.330.2(12).



,53.330.2(13) — Failure to Display a Liceuse

There is no dispute that Johnson’s licenses lapsed as a result of his failure to timely renew
them. As aresult, between June 1 and mid-July when he received, and allegedly displayed, his
renewed licenses, he had no valid licenses to display. For the period from mid-July onward,
Johnson’s letter raises a genuine issue of material fact as to whether he displayed a license as
required by § 333.091. As for the undisputed period, Johnson is subject to discipline under
§ 333.330.2(13).

333.330.2(14) — Violation of Professional Trust or Confidence

This Commission ordinarily defines professional trust and confidence as reliance on the
special knowledge and skills that professional licensure evidences. See, e.g. State Bd. of Nursing
v. Kimberly Lowe, Case No. 13-1573 BN (AHC Apr. 29, 2015); and see, Trieseler v.
Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943). Itis certainly incumbent upon the
professional to maintain his or her professional credentials in good standing. But the Board has
not alleged that any member of the public was harmed by the lapse in licensure or that Johnson is
deficient in his professional knowledge and skill. And while it is possible that he violated a trust
by engaging in deceit as alleged by the Board, Johnson denies any willful conduct, placing
material facts at issue. Summary decision is denied as to § 333.330.2(14).

Summary

There is cause to discipline Johnson under § 333.330.2(6), (12) and (13). The Board
shall inform us by November 5, 2015 whether it wishes to proceed to hearing on the remaining
allegations in the complaint.

SO ORDERED on October 30, 2015.

T, -

BRETT W. BERRI
Commissioner




Nov. 5. 2015 8:56AM No. 0483 P, |

BEFORE THE TR
ADMINISTRATIVE HEARING COMMISSION ARSI
STATE OF MISSOURI
NOY @5 2015
STATE BOARD OF EMBALMERS )
ISTRATIVE HEARING
AND FUNERJ%L@IIZECTORS ; ADMINISTRATIVE B
etitioner,
)
V. ) Case No. 15-0816 EM
)
GERALD T, JOHNSON )
Respondent. )

PETITIONER'’S RESPONSE TQ ORDER GRANTING SUMMARY DECISION, IN PART, IN
FAVOR OF PETITIONER

COMES NOW Petitioner, pursvant to this Commission’s Order dated October 30, 2015, and

notifies the Commission that it does not wish to proceed to hoating on the remaining allegations in the
Complaint upon which summary decision was not granted in favor of Petitioner., Petitioner moves to
dismiss those allegations without prejudice,

WHEREFORE, Petitioner respectfully requests that this Commission dismiss without
prejudice the remaining allegations in the Complaint upon which summary decision was not granted in
favor of Petitioner, and cancel the hearing. Petitioner further respectfully requests' any other relief

which may be just and appropriate in the circumstances.

Respectiully submitted,

By:
#36634
#52777

Jamie J. Co
312 East Capitol Avenue

P.O. Box 456

Jefferson City, MO 65102-0456
Telephone:  (573) 635-7166
Facsimile:  (573) 635-3847

E-mail:jcox@brydonlaw,.com

11/05/2015 THU §:090 [F0B NO. T106] QooL




Before the
Administrative Hearing Commission
State of Missourl

STATE BOARD OF EMBALMERS AND )
FUNERAL DIRECTORS, )
Petitioner, ;
VS. g No. 15-0816 EM
GERALD T. JOHNSON, ;
Respondent. ;
DECISION

On October 30, 2015, we issued our order granting part of Petitioner’s motion for
summary decision. We concluded that Respondent’s license is subject to discipline on some, but
not all, charges in the complaint. On November 5, 2015, Petitioner filed a motion to dismiss
without prejudice the charges on which we did not find cause for discipline. Therefore, those
charges are dismissed.

We incorporate by reference our October 30, 2015, order into this final decision and will

certify our record to Petitioner in thirty days.

ETT W. B’ERRI
Comm1ssmner

SO ORDERED on November 6, 2015.




BEFORE THE
ADMINISTRATIVE HEARING COMMISSION

STATE OF MISSOURI FI LE D

STATE BOARD OF EMBALMERS \
AND FUNERAL DIRECTORS JUN 2 § 2015
3605 Missouri Blvd. ADMINISTRATIVE H (
P.0. Box 423 CoMMISSioN RING
Jefferson City, MO 65102-0423
573-751-0813

Petitioner,

Case No,

V.

)
)
)
)
)
)
)
)
g
C &D SHEPARD, INC. D/B/A SHEPARD )
FUNERAL CHAPEL )
Registered Agent: )
David Shepard )
9255 Natural Bridge )
St. Louis, MO 63134 )
314-426-6000 )
)
)

Respondent,

COMPLAINT

COMES NOW Petitioner, the State Board of Fmbalmers and Funeral Directors
(“Petitioner” or “Board™), by and through counsel, and for its Complaint against Respondent, C
& D Shepard, Inc. d/b/a Shepard Funeral Chapel (*“Respondent” or “Shepard Funeral™), states as

follows;

1. The Board is an agency of the state of Missouri created and established by Section
333.151, RSMo, for the purposes of executing and enforcing the provisions of Chapter 333,
RSMo, and the portions of Chapter 436, RSMo, related to preneed funeral contracts.

2. Jurisdiction and venue are proper before this Commission pursuant to Chapter

621, RSMo, and § 333.330, RSMo.




i C & D Shepard, Inc. is a Missouri corporation in good standing and has registered
its address with the Board at 9255 Natural Bridge, St. Louis, Missouri 63134,

4, The Missouri Secretary of State’s website indicates that the registered agent of C
& D Shepard, Inc. is David Shepard, 9255 Natural Bridge, St. Louis, Missouri 63134.

5. C & D Shepard, Inc. operates in Missouri under the fictitious name of Shepard
Funeral Chapel.

6. Shepard Funeral holds preneed seller license number 2010000171, This license is
now current and active, but was expired due to non-renewal from November 1, 2013 until it was
reinstated on November 21, 2013.

7. Shepard Funeral failed to renew its seller license on or before the renewal
deadline of October 31, 2013,

8. Shepard Funeral’s license was also automatically suspended from November 1,
2013 fo November 21, 2013 pursuaﬁt to Section 436.460,7, RSMo, for failure to file its preneed
seller annual report by the deadline of October 31, 2013.

9, By letter dated November 12, 2013, the Board notified Shepard Funeral that its
seller license was suspended pursuant to Section 436.460.7, RSMo, and provided it with
information as to how to seek reinstatement of its seller license.

10.  The November 12, 2013 letter also notified Shepard Funeral that, as a result of the
suspension of the seller license, it was not allowed to practice as a preneed seller.

11.  Shepard Funeral signed its “2013 Renewal License/Annual Report Preneed
Seller” (the “Seller Renewal™) on or about November 7, 2013 and submitted it to the Board. The

Board received the Seller Renewal on or about November 13, 2013.



12.  On or about November 13, 2013, the Board sent an e-mail to Shepard Funeral and
noted that an additional $200 fee was required to renew the seller license because the Seller
Renewal was received after October 31, 2013.

13, Shepard Funeral paid the reinstatement fee on or about November 21, 2013.

14.  The Board issued a renewed seller license to Shepard Funeral on or about
November 21, 2013.

15, The Board conducted an investigation to determine whether Shepard Funeral
acted as a seller during the time when its seller license was expired and/or suspended.

16.  Shepard Funeral continued to act as a seller on its existing prenced contracts
while its license was expired and/or suspended, including paying out proceeds from one (1)
preneed contract while its license was expired and/or suspended.

17.  Shepard Funeral practiced as a preneed seller and held out to the public that it was
licensed as a seller during a period when it held no valid license to do so.

18.  Section 333.320, RSMo, requires a seller license and states, in relevant part:

1. No person shall sell, perform, or agree to perform the seller's
obligations under, or be designated as the seller of, any preneed contract unless, at

the time of the sale, performance, agreement, or designation, such person is

licensed by the board as a seller and authorized and registered with the Missouri
secretary of state to conduct business in Missouri,

* * *

3. Each seller shall apply to renew his or her license on or before October
thirty-first of each year or a date established by the division of professional
registration pursuant to section 324.001. A license which has not been renewed
prior to the renewal date shall expire. Applicants for renewal shall:

(1) File an application for renewal on a form established by the board by
rule;

(2) Pay a renewal fee in an amount established by the board by rule; and

3



(3) File annually with the board a signed and notarized annual report as
required by section 436.460.

4. Any license which has not been renewed as provided by this section
shall expire. A licensee who fails to apply for renewal within two years of the
renewal date may apply for reinstatement by satistying the requirements of
subsection 3 of this section and paying a delinquent fee as established by the

board by rule.

19, Section 436.460, RSMo, requires each seller to file an annual report with the

Board and states:;

1. Each seller shall file an annual report with the board which shall contain
the following information:

(1) The contract number of cach prenced* contract sold since the filing of
the last report with an indication of, and whether it is funded by a trust,
insurance or joint account

(2) The total number and total face value of preneed contracts sold since
the filing of the last report;

(3) The contract amount of each preneed contract sold since the filing of
the last report, identified by contract;

(4) The name, address, and license number of all preneed agents
authorized to sell preneed contracts on behalf of the seller;

(5) The date the report is submitted and the date of the last report;

(6) The list including the name, address, contract number and whether it is
funded by a trust, insurance or joint account of all Missouri preneed
contracts fulfilled, cancelled or transferred by the seller during the
preceding calendar year;

(7) The name and address of each provider with whom it is under contract;

(8) The name and address of the person designated by the seller as
custodian of the seller's books and records relating to the sale of preneed
contracts;

(9) Written consent authorizing the board to order an investigation,
examination and, if necessary, an audit of any joint or frust account

4



established under sections 436.400 to 436.520, designated by depository
or account number;

(10) Written consent authorizing the board to order an investigation,
examination and if necessary an audit of its books and records relating to
the sale of preneed contracts; and

(11) Certification under oath that the report is complete and correct
attested to by an officer of the seller. The seller or officer shall be subject
to the penalty of making a false affidavit or declaration,

2. A seller that sells or has sold trust-funded preneed contracts shall also
include in the annual report required by subsection 1** of this section:

(1) The name and address of the financial institution in which it maintains
a preneed trust account and the account numbers of such trust accounts;

(2) The trust fund balance as reported in the previous year's report;
(3) The current face value of the trust fund,

(4) Principal contributions received by the trustee since the previous
report;

(5) Total trust earnings and total distributions to the seller since the
previous report;

(6) Authorization of the board to request from the trustee a copy of any
trust statement, as part of an investigation, examination or audit of the

preneed seller;

(7) Total expenses, excluding distributions to the seller, since the previous
repott; and

(B) Certification under oath that the information required by subdivisions
(1) to (7) of this subsection is complete and correct and attested to by a
corporate officer of the trustee. The trustee shall be subject to the penalty
of making a false affidavit or declaration.

3. A seller that sells or who has sold joint account-funded prenced
contracts shall also include in the annual report required by subsection 1 of this
section:



(1) The name and address of the financial institution in Missouri in which
it maintains the joint account and the account numbers for each joint
account;

(2) The amount on deposit in each joint account;
(3) The joint account balance as reported in the previous year's report;

(4) Principal contributions placed into each joint account since the filing
of the previous report;

(5) Total earnings since the previous report;

(6) Total distributions to the seller from each joint account since the
previous report;

(7) Total expenses deducted from the joint account, excluding
distributions to the seller, since the previous report; and

(8) Certification under oath that the information required by subdivisions
(1) to (7) of this subsection is complete and correct and attested to by an
authorized representative of the financial institution. The affiant shall be
subject to the penalty of making a false affidavit or declaration.

4. A seller that sells or who has sold any insurance-funded preneed
contracts shall also include in the annual report required by subsection 1 of this
section:

(1) The name and address of each insurance company issuing insurance to
fund a preneed contract sold by the seller during the preceding year;

(2) The status and total face value of each policy;

(3) The amount of funds the seller directly received on each contract and
the date the amount was forwarded to any insurance company; and

(4) Certification under oath that the information required by subsections 1
to 3 of this section is complete and correct attested to by an authorized
representative of the insurer. The affiant shall be subject to the penalty of
making a false affidavit or declaration.

5. Each seller shall remit an annual reporting fee in an amount established
by the board by rule for each preneed contract sold in the year since the date the
seller filed its last annual report with the board. This reporting fee shall be paid
annually and may be collected from the purchaser of the preneed contract as an

6



additional charge or remitted to the board from the funds of the seller. The
reporting fee shall be in addition to any other fees authorized under sections
436.400 to 436.520.

6. All reports required by this section shall be filed by the thirty-first day
of October of each year or by the date established by the board by rule. Annual
reports filed after the date provided herein shall be subject to a late fee in an
amount established by rule of the board.

7. If a seller fails to file the annual report on or before its due date, his or
her preneed seller license shall automatically be suspended until such time as the
annual report is filed and all applicable fees have been paid.

8. This section shall apply to contracts entered into before August 28,
2009,

20.  Section 333.330.2, RSMo, authorizes discipline against seller licenses and states,

in relevant part:

2. The board may cause a complaint to be filed with the administrative
hearing commission as provided by chapter 621 against any holder of any
certificate of registration or authority, permit, or license required by this chapter,
or any person who has failed to renew or has surrendered his or her certificate of
registration or authority, permit, or license for any one or any combination of the
following causes:

(6) Violation of, or assisting or enabling any person to violate, any
provision of this chapter, or of any lawful rule or regulation adopted

pursuant thereto;

(7) Tmpersonation of any person holding a certificate of registration or
authority, permit, or license or allowing any person to use his or her
certificate of registration or authority, permit, license, or diploma from any
school;

(14) Violation of any professional trust or confidence;

* * *



(19) Violation of any of the provisions of chapter 193, 194, 407, or 436{.]

21.  Shepard Funeral’s conduct, as set forth in this Complaint, constitutes a violation
of Section 333.320, RSMo, for which the Board has cause to take disciplinary action against its
seller license pursuant to Section 333.330.2(6), RSMo.

22, Shepard Funeral’s conduct, as set forth in this Complaint, constitutes the
impersonation of a person holding a valid preneed seller license for which the Board has cause to
take disciplinary action against its seller license pursuant to Section 333.330.2(7), RSMo.

23, Shepard Funeral’s conduct, as set forth in this Complaint, constitutes a violation
of a professional trust and/or confidence for which the Board has cause to take disciplinary
action against its seller license pursuant o Section 333.330.2(14), RSMo.

24, Shepard Funeral’s conduct, as set forth in this Complaint, constitutes a violation
of Section 436,460, RSMo, for which the Board has cause to take disciplinary action against its
seller license pursuant to Section 333.330.2(19), RSMo.,

25,  The Board has cause to discipline Shepard Funeral’s preneed seller license
pursuant to Section 333.330.2(6), (7), (14), and (1.9), RSMo.

WHEREFORE, Petitioner respectfully requests that this Commission conduct a hearing
in this matter, and thereafter, issue its findings of fact and conclusions of law determining that
Petitioner may take disciplinary action against Respondent’s prenced seller license pursuant to
Chapter 333, RSMo, and for such other and further relief this Commission deems just and proper

under the circumstances.



Respectfully submitted,

ﬁo& SWEAR@& ENGLAND P.C.
By: (3 A AM (\M

Gregofy ¥ Wlitchel © T #be634
mig/J. Cox #52777
312 East Capitol Averntie

P.O. Box 456

Jefferson City, MO 65102-0456
Telephone:  (573) 635-7166
Facsimile: (573) 635-3847
E-mail:gregbse@brydonlaw.com

Attorneys for Petitioner
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Before the
Administrative Hearing Commission
State of Missouri

oy
¢¢:¢,wﬁ§‘;u4
S

STATE BOARD OF EMBALMERS AND )
FUNERAL DIRECTORS, )
Petitioner, ;

VS. ; No. 15-1072 EM
C & D SHEPARD, INC., ;
Respondent, ;

DEFAULT DECISION

On June 29, 2015, Petitioner filed a properly pled complaint seeking to discipline
Respondent. Respondent was served with a copy of the complaint and our notice of
complaint/notice of hearing by certified mail before July 9, 2015.

More than thirty days have elapsed since Respondent was served. Respondent has not
filed an answer or otherwise responded to the complaint.

In accordance with § 621.100.2, RSMo (Supp. 2013), we enter a default decision against
Respondent establishing that Petitioner is entitled to the relief requested in the complaint. This
default decision shall become final and may not be set aside unless a motion is filed with this
Commission within thirty days of the date of this order establishing good cause for not
responding to the complaint and stating facts constituting a meritorious defense.

SO ORDERED on October 1, 2015.

7 AUDREY HANSON MCINTOSH

Commissioner




State Board of Embalmers and Funeral Directors
March 29-30, 2016

Division of Professional Registration
3605 Missouri Boulevard
Jefferson City, Missouri 65109

OPEN MINUTES

The meeting of the State Board of Embalmers and Funeral Directors was called to order by Collin Follis,
chairman, at 8:23a.m.

Roll Call

Board Members Present

Collin Follis, Chairman

Jerald Dickey, Secretary

Kenneth McGhee, Board Member
Eric Pitman, Board Member

Board Members Not Present

Gary Fraker, Vice Chairman
The order of the items refleCted in these minutes'is not nec y reflective of the order in which the items

were reviewed and discussed by the board.

Staff Present

Sandy Sebastian, Execut
Lori Hayes, Inspector
Sharon Euler, Division Lega

Approval of Agenda
A motion was made by Eric Pitman and seconded by Jerald Dickey to approve the open agenda. Motion
carried with Kenneth McGhee voting in favor with no votes in opposition. Gary Fraker was not present.

Move to Closed

A motion was made by Eric Pitman and seconded by Kenneth McGhee to move into closed session pursuant
to numbers 1, 2, 7, 8, and 9 of the attached motions to close. Motion carried with Jerald Dickey voting in favor
with no votes in opposition. Gary Fraker was not present.

Move to Closed

A motion was made by Kenneth McGhee and seconded by Eric Pitman to move into closed session pursuant
to numbers 3 of the attached motions to close. Motion carried with Jerald Dickey voting in favor with no votes
in opposition. Gary Fraker was not present.

Move to Closed

A motion was made by Eric Pitman and seconded by Jerald Dickey to move into closed session pursuant to
numbers 1, 2, 7, 8, and 9 of the attached motions to close. Motion carried with Kenneth McGhee voting in
favor with no votes in opposition. Gary Fraker was not present.




Executive Director Report

Sandy discussed the January 2016 monthly financial report with the board regarding the expenditures and
revenue to date.

Sandy distributed a scenario relating to the FY2016-FY2020 financial projections and shared with the board
that discussions with the Division’s accounting staff indicated that if the trend relating to the receipt of revenue
and current expenditures continued the board's fund is projected to be in a position to sweep to general
revenue and that the amount would be estimated at approximately $750,000. The scenario represented a
reduced one time renewal fee of $5 for preneed sellers and preneed agents for 2017 and for preneed sellers,
preneed agents, funeral establishments, embalmers and funeral directors for 2018. Sandy stated that
emergency rules could be filed at different times going forward and that if any factors changed that would
impact the projections she would bring the matter back to the board for further discussion.

A motion was made by Jerald Dickey and seconded by Kenneth McGhee to proceed with efforts to reduce the
renewal fees to $5 as Sandy had indicated. Motion carried with Eric Pitman voting in favor with no votes in
opposition. Gary Fraker was not present.

Sandy shared with the board that several bills had been filed that directly or indirectly impact the professions
regulated by the board but the ones she discussed specifically impacted chapters 333 and 436 were
HB1842 — changes language in chapter 436 and modifies language relating to joint accounts to allow for
accounts to be held in the name of the seller for the benefit of the consumer
HB2523 — changes language 333 relating to the preneed seller and provider licensing and obligations to
honor preneed contracts whether licensed or not
SB951 - changes language throughout chapter 436 and is the association’s bill

se repd
eefing

Sandy discussed the model applicatio nternational™Conference Funeral Service Examining
Boards recently passed as the model application during their 2016 conference. Sandy stated that the form
was developed to be very generic and a starting point for any boards to use.

Sandy stated that the lice
place since the last boarg
were none.

Sandy shared with the board that Tabatha Lenzini had accepted another position within the division and that
efforts were underway to fill the vacancy created. Sandy thanked Lori Hayes who had picked up many of the
duties in the interim.

Legal Counsel Report
Sharon provided a report on National Prearranged Services and reported that the civil case is on appeal and
that briefs were being filed by the banks.

Approval of Open Minutes
A motion was made by Kenneth McGhee and seconded by Jerald Dickey to approve the following minutes -
December 8-9, 20115 Board Meeting Minutes
December 11, 2015 Open Mait Ballot Minutes
December 23, 2015 Open Mail Ballot Minutes
January 6, 2016 Financial Examination Committee Minutes
January 6, 2016 Board Meeting Minutes
Motion carried with Eric Pitman voting in favor with no votes in opposition. Gary Fraker was not present.

State Board of Embalmers and Funeral Directors
Open Minutes

March 29-30, 2016
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A motion was made by Jerald Dickey and seconded by Eric Pitman to approve the following minutes -
March 27, 2014 Board Meeting Minutes
May 29, 2014 Board Meeting Minutes
May 19, 2015 Board Meeting Minutes
June 1, 2015 Board Meeting Minutes
June 25, 2015 Board Meeting Minutes
July 9, 2015 Rules Committee Minutes
July 21, 2015 Board Meeting Minutes
August 4, 2015 Financial Examination Committee Minutes
August 4-5, 2015 Strategic Planning Meeting Minutes with the change to match the header ianguage to
match the August 4, 2015 Financial Examination Committee Minutes
August 10, 2015 Board Meeting Minutes
September 9-10, 2015 Board Meeting Minutes
November 12, 2015 Financial Examination Committee Minutes
November 12, 2015 Mail Ballot Minutes
November 19, 2015 Financial Examination Committee Minutes
November 24, 2015 Financial Examination Committee Minutes
Motion carried with Kenneth McGhee abstaining. Gary Fraker was not present.

A motion was made by Eric Pitman and seconded by Jerald Dickey to table the following minutes to a future
meeting -
November 6-7, 2013 Board Meeting Minutes
December 16-17, 2013 Board Meeting Minutes
Motion carried with Kenng imgmimgfavor wit

Fraker was not present.

Election of Officers for
A motion was made by Js
the same as they curren
Motion carried with Kenne

ficers for the upcoming year
n; Jerald Dickey, secretary).
ary Fraker was not present.

Financial Examination Committee Niember Vacancy
Collin Follis announced the appointment of Gary Fraker to serve on the committee, along with himself and Eric
Pitman.

Review of Proposed Regulations (attachment A)

20 CSR 2120-3.525 Independent Financial Advisor is Agent of Trustee

A motion was made by Eric Pitman and seconded by Jerald Dickey to change (6) “duty” to “duties” and end
the sentence there, deleting the remainder of the existing text. Motion carried with Kenneth McGhee voting in
favor with no votes in opposition. Gary Fraker was not present.

What Constitutes Adequate Records for a Seller (proposed regulation)

Following discussion about the draft and the possibility of having a special meeting to discuss, a motion was
made by Kenneth McGhee and seconded by Jerald Dickey to table to a future meeting in order to obtain
additional information and have further discussions. Motion carried with Eric Pitman voting in favor with no
votes in opposition. Gary Fraker was not present.

20 CSR 2120-2.070 (13) Funeral Establishments

Following discussion a motion was made by Eric Pitman and seconded by Jerald Dickey to table to the special
meeting for further discussion. Motion carried with Kenneth McGhee voting in favor with no votes in
opposition. Gary Fraker was not present.
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City of St. Louis Medical Examiner Policy and Procedures (attachment B}

Kenneth McGhee discussed a notification that the medical examiners office had distributed regarding a charge
they implemented for death certificate completion. It was discussed that the matter was not within the scope
of the board's authority to address.

Recognition/Introduction of Recently Licensed Licensees
There were 43 newly licensed individuals invited to attend the meeting to be recognized. There were three
that had indicated to the board office that they planned to attend. There were no individuals present.

Recognition of Past Board Members
The board recognized James Reinhard for his service to the board and presented him with a plague. Archie
Camden was also scheduled to be recognized; however he was unable {o attend.

Proposed changes to Cremation Authorization Form

The board reviewed a request from Darlene Russell to consider making some amendments to the board’s
form that is published on the website. The board staff also made some suggestions. A motion was made by
Jerald Dickey and seconded by Kenneth McGhee to combine the proposals. Motion carried with Eric Pitman
voting in favor with no votes in opposition. Gary Fraker was not present.

Open Session/Discussion

Kenneth McGhee discussed the statute relating to funeral processions and shared with the board an incident
that he had recently experienced where a motorcyclist in the procession was killed by a driver that breached
the funeral procession.

A member of the public/ste ac discu ntment of Health, Vital
Statistics office regarding ‘ e death certificate that the department stated
they had an agreement ! ' ' ents including ongoing work

Sandy reminded the board e public in attendance that t ard’s next regularly scheduled meeting was
set for June 14-15, 2016 in Chesterfield and that the location would likely be the new Hyatt near the
Chesterfield mall area.

Move to Closed

A motion was made by Jerald Dickey and seconded by Eric Pitman to move into closed session pursuant to
numbers 1, 2, 7, 8, and 9 of the attached motions to close. Motion carried with Kenneth McGhee voting in
favor with no votes in opposition. Gary Fraker was not present.

Adjourn

A motion was made by Jerald Dickey and seconded by Eric Pitman to adjourn at 3:05p.m. Motion carried with
Kenneth McGhee voting in favor with no votes in opposition. Gary Fraker was not present.

Executive Director

Approved by the board on
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MOTIONS TO GO INTO CLOSED SESSION

DISCIPLINE

| move that this meeting be closed and that all records and votes, to the extent permitted by law, pertaining to
andfor resulting from this closed meeting be closed under Section 610.021, Subsection (1) RSMo and 324.001.9
RSMo for deliberation on discipline

LEGAL ACTIONS/LITIGATIONS/PRIVILEGED COMMUNICATIONS

I move that this meeting be closed and that all records and votes, to the extent permitted by law, pertaining to
and/or resulting from this closed meeting be closed under Section 810.021, Subsection (1) RSMo for discussing
general legal actions, causes of action or litigation and any confidential or privileged communications between this
agency and is attorney

PROMOTING/HIRING/DISCIPLINING/FIRING EMPLOYEES

| move that this meeting be closed and that all records and votes, to the extent permitted by law, pertaining to
and/for resulting from this closed meeting be ciosed under Section 610.021, Subsection (3) RSMo discussing
hiring, firing, disciplining or promoting an employee of this agency

DIAGNOSIS/TREATMENT OF DISCIPLINED LICENSEES

| move that this meeting be closed and that all records and votes, to the extent permitted by law, pertaining to
andfor resulting from this closed meeting be closed under Section 610.021, Subsection (5) and Section 324.001.8
RSMo. for proceedings required pursuant to a disciplinary order concerning medical, psychiatric, psychological, or
alcoholism or drug dependency diagnosis or treatment of specific licensees

EXAMINATION MATERIALS

and/or resulting fro
testing and examine

permitted by law, pertaining to
and/or resulting fro section (13) RSMo for making

performance ratings pertaining to individual employees

APPLICATIONS

| move that this meeting be closed and that ali records and votes, to the extent permitted by law, pertaining to
and/or resulting from this closed meeting be closed under Section 610.021, Subsection (14) and Section
324.001.8 RSMo for discussing educational transcripts and/or test scores and/or complaints and/or audits and/or
investigative reports and/or other information pertaining to the licensee or applicant for licensure

CLOSED MINUTES

| move that this meeting be closed and that all records and votes, to the extent permitted by law, pertaining to
and/or resulting from this closed meeting be closed under Section 610.021, Subsection (14) and 324.017 RSMo
for the purpose of reviewing and approving the closed minutes of previous meetings

COMPLAINTS/ INVESTIGATIVE REPORTS/AUDITS

I move that this meeting be closed and that all records and votes, to the extent permitted by law, pertaining to
and/or resulting from this closed meeting be closed under Section 610.021 subsection (14) and section
620.010.14 subsection (7) RSMo for the purpose of discussing investigative reports and/or complaints and/or
audits and/or other information pertaining to a licensee or applicant

Revised 09-11
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(changes to previous draft made following December, 2015 meeting in yellow)

Title 20-DEPARTMENT OF INSURANCE, FINANCIAL INSTITUTIONS AND
PROFESSIONAL REGISTRATION
Division 2120-State Board of Embalmers and Funeral Directors
Chapter 3 — Preneed

PROPOSED RULE

What Constitutes Adequate Records for a Seller

1. ‘A seller shall maintain the basic financial and contract records with regard to all trust-and-joint

accounts preneed contracts to include the standard books of account and the supporting records
that are necessary to safeguard and account for the receipt and disbursement of preneed funds.

. Adequate records for a seller to maintain shall include, at a minimum:

(1) receipt and disbursement journals containing a record of deposits to and withdrawals from
both preneed trusts and preneed joint accounts, specifically identifying the date, source, and
description of each item deposited as well as the date, payee, and purpose of each disbursement;

(2) ledger records for all preneed trust and preneed joint accounts showing, for each separate
preneed contraciptlgasource g funds, the descriptions
and amounts of to. whom such funds were
disbursed;

ons or entit

ation agreefllents, provider agreements,
all correspondence related to the preneed contract;

(3)preneed cont
prenced agent agreements, and

(4) accountings showing the disbursement of funds;
(5) records showing disbursements;

(6) the physical or electronic equivalents of all checkbook registers, bank statements, records of
deposit, pre-numbered canceled checks, and substitute checks provided by a financial institution;

(7) records of all electronic transfers from preneed trust or preneed joint accounts, including the
name of the person authorizing transfer, the date of transfer, the name of the recipient and

confirmation from the financial institution of the trust account number from which money was
withdrawn and the date and the time the transfer was completed;

(8) reconciliations of the preneed accounts;
(9) those portions of preneed files that are reasonably related to account transactions;

(10) records of credit card transactions related to any preneed transaction to the extent permitted
by law and the payment card industry data security standard;

(11) all information obtained by the seller related to any insurance policy used to fund any
preneed contract that may include a copy of the insurance policy, any assignment or beneficiary

ATTACHMENT A



designations, any statement showing any status of any insurance policy used to fund a preneed
confract. -

(12) any communications between the seller and the purchaser and/or beneficiary of the preneed

contract related to the preneed contract;

(13) any written certificates of performance received by the seller,

No seller shall commingle personal funds or other funds in a preneed trust or a preneed joint
account.

All records required to be maintained by a seller may be maintained in paper or electronic or a
combination of paper and electronic formats, but shall be maintained in a manner such that the
required information may be retrieved and provided to the board in a timely manner, upon
request in accordance with the statutes and regulations governing the board.

DRAFT
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(changes made following December 2015 meeting are in yellow)

Title 20-DEPARTMENT OF INSURANCE, FINANCIAL INSTITUTIONS AND -
PROFESSIONAL REGISTRATION
Division 2120-State Board of Embalmers and Funeral Directors
Chapter 3 — Preneed

PROPOSED AMENDMENT

20 CSR 2120-3.525 [Independent Financial Advisor is Agent of Trustee] Authorized External
Investment Advisor

PURPOSE: [This rule clarifies that an independent financial advisor is an agent of the trustee in a
trust-funded preneed contract.] To set forth the qualifications and duties of an authorized external
investment advisor for a preneed trust.

(1) An [independent financial advisor] authorized external investment advisor, as provided in section
436.440.6 and 436.445, RSMo, is an agent, as provided in section 436.440, RSMo, of the trustee.

(2) A preneed trust may utilize the services of an authorized external investment advisor as provided in
Sections 436.435, .440 and .445, RSMo.

(3) Any authorized external investment advisor utilized by a preneed trustee must have a current and
active federal or Missouri registration as an investment advisor at all times when he or she serves as
an investment advisor for a preneed trust.

(4) Any authorized external investment advisor shall exercise his or her duties in compliance with the
or her fiduciary duties

(5) Except as provided ; re rustee nily retain the services of an
authorized externalfip nged trustee wih the investment of preneed

trust assets.
(6) If a preneed trustee utilizes the services of am authorized external investment advisor, that

relationship shall be memorialized in a written agreement that discloses the scope of duties and
powers delegated, the compensation to be paid to the authorized external investment advisor, any
relationship or contracts between the authorized external investment advisor and the seller, any
relationship or contract between the authorized external investment and advisor and any provider of
any preneed contract for which funds are held in the seller’s preneed trust, and any other provisions
that the trustee deems necessary to meet its fiduciary duty to the preneed trust’s beneficiaries.

(7) If the preneed trustee utilizes the services of an authorized external investment advisor, the preneed
trustee shall provide the seller with notice of the name and address of the authorized external
investment advisor. The seller shall be so advised within 30 days of the date the written agreement
between the preneed trustee and the authorized external investment advisor is fully executed.

(8) Any independent financial advisor, in place before August 28, 2009 in compliance with the provisions
of Section 436.440.6, RSMo, must be either a federally registered or Missouri registered independent
qualified investment advisor at all times when acting as an investment advisor for a prenced trust and
must meet all requirements required of an authorized external investment advisor..

AUTHORITY: sections 333.340, 436.440.6, 436.445, and 436.520, RSMo Supp. 2009.* Emergency rule filed
Dec. 4, 2009, effective Dec. 14, 2009, expired June 11, 2010. Original rule filed Dec. 4, 2009, effective June 30,
2010.

*Original authority: 333.340, RSMo 2009, 436.440, RSMo 2009; and 436.520, RSMo 2009.
ATTACHMENT A



Title 20-DEPARTMENT OF INSURANCE, FINANCIAL INSTITUTIONS AND
PROFESSIONAL REGISTRATION
Division 2120-State Board of Embalmers and Funeral Directors
Chapter 2- General Rules

PROPOSED AMENDMENT

20 CSR 2120-2.070 Funeral Establishments

Puipose: The piirpose of this amendment is 10 update the existing regulation’s terminology, provide additional
clarification regarding the chemical disposition process and provide for board discretion to dllow a funeral
establishment (o continue operation at an gpproved femporary location.

PURPOSE: This rule clarifies establishment license classifications, establishment names, and the documents to
be maintained by licensed funeral homes.

(1) Application for a Missouri licensed funeral establishment license shall be made on the forms provided by
the board and shall be accompanied by the appropriate fee. ~ Applications are available from the board’s office
or the board’s website [at hitp://pr.mo.gov/embalmers,asp]. Each application shall indicate which license

classification is being sought.

(2) There shall be the following license classifications:
(A) Function A establishments shall have authority to embalm dead human bodies and to transport dead human
bodies to and from the g ion A establishment is

prohibited from the carée balming, and shall also be
: h any unlicensed person,

service in connection with

the disposition of dead Buma issouri licensed funeral
establishment used solely or partially for enibD: itain a prepdration room that shall be
devoted to activities incident or related to the preparation or the embalming, or both, of dead human
remains and shall be equipped and maintained as described in 20 CSR 2120-2.090. Each Function A
funeral establishment licensed for embalming shall maintain on the premises [in the preparation room] a

register log.

cremating, conducting vi

(B) Function B establishments shall have authority to cremate through the use of any mechanical or chemical
means dead human bodies and to transport dead human bodies to and from the funeral establishment. This
establishment shall have a functioning cremation chamber and/or functioning facilities for alkaline
hydrolysis chemical process for final disposition of a dead human body, except as otherwise provided by
Chapter 333, RSMo, and the rules of the board. An establishment licensed only as a Function B establishment
is prohibited from the care and preparation of dead human bodies other than by cremating, and shall also be
prohibited from embalming, making funeral arrangements or cremation arrangements with any unlicensed
person, conducting visitations and funeral ceremonies, and furnishing any funeral service in connection with the
disposition of dead human bodies or selling funeral merchandise. In no event shall any licensee or licensed
establishment cremate human remains in the same retort used for cremating non-human remains. Each
Missouri licensed funeral establishment which is used solely or partially for cremations shall be equipped
and maintained as described in 20 CSR 2120-2.071. This function shall maintain on the premises in the

cremation area a cremation log.

(C) Function C establishments shall have authority for the care and preparation of dead human bodies, other
than by embalming or cremating, authority to transport dead human bodies to and from the funeral
establishment, make funeral arrangements, and furnish any funeral services in connection with the disposition
of dead human bodies or the sale of funeral merchandise. This function shall contain a separate area for the
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care and custody of dead human remains that is secured with a functioning lock and a scparate area for
confidential conferences to arrange funeral services. The Function C establishment shall have on-site
equipment necessary for arranging funeral services including tables or desks and chairs for funeral
service arrangement conferences dnd file cabinets for the confidential storage of funeral records. This
function shall contain an available restroom and drinking water in the building and an area where
funeral ceremonies or visitations may be conducted. The establishment shall be equipped with seating
for visitations or funeral ceremonies, casket bier, register book stand, and officiate stand. This function
shall maintain on the Missouri premises the following documents:

(A) General price list;

(B) Preneed contracts which have been cancelled or fulfilled;

(C) [Purchase agreements] Written Statements of Goods and Services;

(D) Authorizations to embalm or cremate.

(E) Register Log;

[(F) Preneed Contracts]

(D) Function D establishments shall have authority to conduct visitations and funeral ceremonies only. A
Function D license is dependent upon and shall be operated under the supervision and ownership of a Function
C establishment. This function shall contain an available restroom and drinking water in the building,
and an area where funeral ceremonies or visitations may be conducted. The establishment shall be
equipped with seating for visitations or funeral ceremonies, casket bier, register book stand, and officiate
stand. Each Function D funeral establishment shall maintain on the premises a register log.

(E) Function E establishment slmil have authority to make funeral arrangements and furnish any funeral

services in connection -al merchandise. This
function shall have a se ral services. The Function

E establishment shall hy arrangement conferences
and file cabinets for th shall contain an available
restroom and drinking nly for arranging funerals
and visitations to be conducted at another facility, no services shall be held at this establishment. This
function shall maintain on the premises the following documents:

A) General price list;

(B) Preneed contracts which have been cancelled or fulfilled;

(C) Written Statements of Goods and Services;

(D) Authorizations to embalm or cremate;

(E) Register Log.

(3) If a Missouri licensed funeral establishment wishes to [change or] add to its classification, it shall file a
new application for a Missouri licensed funeral establishment indicating its new classification. If a Missouri
licensed funeral establishment desires to eliminate one (1) of its functions, [,other than a Function C,] it shall
notify the board in writing of its intention to surtender the function, but is not required to file a new application
for a new Missouri licensed funeral establishment.

[(4) A Missouri licensed funeral establishment shall not be used for any other business purpose other
than as a Missouri licensed funeral establishment. It shall be permissible for a Missouri licensed
funeral establishment to be in the same building as another business so long as the Missouri licensed
funeral establishment has a separate entrance and a separate street address.] (4)A Missouri licensed
funeral establishment shall not be used for any business purpose other than as a Missouri licensed

funeral establishment, except as otherwise permitted by statute or rule.
A. It shall be permissible for a Missouri licensed funeral establishment to be in the same building
as another business so long as the Missouri licensed funeral establishment has a separate entrance and

separate address.
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B. It shall be permissible to engage in the business of being a prenced seller, preneed provider,
prenced agent and/or the sale of life insurance at a Missouri licensed funeral establishment so long as all
persons involved in such business hold the necessary licenses to engage in such business lawfully.

(5) A Missouri licensed funeral establishment shall be used only for the function for which it is licensed.

(6) Each application for a funeral establishment shall be made in the name of the person or business entity
authorized to conduct business in Missouri. No license shall be issued to an establishment that has no legal
recognition. A Missouri licensed funeral establishment shall maintain a current and active authorization to
conduct business in Missouri with the Missouri Secretary of State.

(7) A funeral establishment application shall indicate the name and license number of the Missouri licensed
funeral director-in-charge, as defined by 20 CSR 2120-1.040. When the Missouri licensed funeral director-in-
charge changes [for a period of more than thirty (30) days], the new Missouri licensed funeral director-in-
charge and the former Missouri licensed funeral director-in-charge, jointly or individually, shall notify the board
of the change within [thirty (30)] fifteen (15) days of the date when the change first occurs. Failure to notify the
board shall be considered a violation of this rule on the part of each Missouri funeral director licensee and on
the part of the Missouri licensed funeral establishment. A change in the Missouri licensed funeral director-in-
charge does not require a new Missouri licensed funeral establishment license.

(8) Within thirty (30) days after an application for a Missouri licensed funeral establishment has been received
in the board’s office, the board shall cause the establishment to be inspected. The board shall act on the
application and, within thirty (30) days after the application was received in the board’s office, the applicant
will be advised whether the license is granted or denied. If an applicant determines the establishment will not
: i i i igation period, up to two (2)
applicant in Wiiting to the board before the
board |prior to the expiration of the

thirty (30)-day extensio
application expires. Eac
application or extension

(9) The establishment | ' : i a fixed placéor establishment and for a
specific name of a person or entity authorized to conduct business in Missouri and may include one (1) “doing
business as” name. The license issued by the board shall be displayed in a conspicuous location accessible to
the general public at that location. Whenever the ownership, location, or name of the Missouri licensed
establishment is changed, a new license shall be obtained. If the Missouri licensed funeral establishment
maintains a chapel, preparation room, or other facility in a building or portion physically separated from and
located at a place designated by an address differing from the office, chapel, or other facilities of the applicant,
the chapel, preparation room, or other funeral facility otherwise located shall be deemed to be a separate funeral
establishment. Nothing contained in this rule shall be construed or interpreted to require a separate registration
for a building if it is joined or connected by a private passage, walk or driveway existing between the registered
establishment and the other building.

(A) If a change of ownership is caused by the elimination of one (1) or more owners, for whatever reason
(death, sale of interest, divorce, etc.) without the addition of any new owner(s), it is not necessary to obtain a
new establishment license. However, a new application for an establishment license form shall be filed as an
amended application [within thirty (30) days] prior to [after] the change of ownership. This form shall be
filled out completely with correct, current information.

(B) A corporation is considered by law to be a separate person. If a corporation owns a Missouri licensed
funeral establishment, it is not necessary to obtain a new establishment license or to file an amended application
for an establishment license if the owners of the stock change.

(C) However, as a separate person, if a corporation begins ownership of a Missouri licensed funeral
establishment or ceases ownership of a Missouri licensed funeral establishment, a new establishment license
shall be obtained regardless of the relationship of the previous or subsequent owner to the corporation.

ATTACHMENT A



(10) The professional business and practice of funeral directing shall be conducted only from a fixed place or
establishment that has been licensed by the board except as permitted by section 333.071, RSMo. The Missouri
licensed funeral establishment physical facility shall be under the general management and supervision of the
Missouri licensed funeral director-in-charge. Every Missouri licensed funeral establishment shall provide and
allow access to any member or [duly authorized] agent of the board for the purpose of inspection ,
investigation, examination or audit as authorized in Chapters 333 and 436 [as provided by sections
333.061 and 333.101], RSMo. If any representative of the Missouri licensed funeral establishment fails or
refuses to provide or allow access, it shall be considered a violation of this rule by the Missouri licensed funeral
establishment and by the Missouri licensed funeral director-in-charge of the Missouri licensed funeral
establishment. Additionally, if the Missouri licensed funeral establishment representative who fails or refuses to
provide or allow access holds any license or registration issued by this board, that person shall be in violation of

this rule.

(11) No one licensed by this board may be employed in any capacity by an unlicensed funeral establishment.
Violation of this section will be deemed misconduct in the practice of embalming or funeral directing.

(12) Only one (1) Missouri funeral establishment license will be issued by this board for any physical facility
that is considered to be a Missouri licensed funeral establishment as defined by statute and rule.

(A) TIf a Missouri funeral establishment licensed by this board is destroyed by fire or some other disaster or act
of God, the board, in its discretion, for a period of not more than six (6) months, may allow the Missouri

licensed funeral establishment to continue its operation from another Missouri licensed funeral establishment or

from a facility that has not been licensed as a funeral establishment if the facility meets the minimum

requirements for the fung on is not intended for

long-term use, but rat ri licensed establishment
while it actively pursue d location.

(B) If the Missouri 1 cen able to E@-open its facilities at the

licensed location withi ouri licensed Mneral establishment may

make a written request to the board for an additional six (6) months to continue to operate from its

temporary location which the board shall grant, at its discretion.

(C) If the Missouri licensed funeral establishment is unable to re-open its facilities at its licensed

location after the expiration of the second six (6) month extension, then the Missouri licensed funeral

establishment may make a written request and make an appearance before the board to present its plan

to re-open at the licensed location and show good cause for any additional extension.

(D) Before a Missouri license funeral establishment operates at any location other than its licensed

location, that establishment must make a written request to the board that sets forth the reason a

temporary location is required, the address of the requested temporary location, and show a legal right to

‘occupy the premises at the temporary location that may include a deed, a rental agreement, a letter from

the owner of the temporary location or other similar written documentation. Upon approval of the
temporary location, the board shall issue its written notice of approval. The temporary location may not
be used by the licensee until it receives that written notice of approval from the board.

(E) When the Missouri licensed funeral establishment is ready to re-open the facilities at the licensed

location, it must notify the board, in writing, that it is ready to re-open and the board will conduct an
inspection to ensure the facilities at the licensed location comply with all requirements to be operated as a

licensed establishment and upon approval will provide written notice to the establishment that it is
approved to resume operations at the licensed location. No new application or application fee shall be
required. ;
(F) In order to operate at a temporary location, the Missouri licensed funeral establishment must take all
steps necessary to maintain its establishment license in a current and active status.

(13) A Missouri licensed funeral establishment may use only its registered name in any advertisement or
holding out to the public.
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(A) All signs, stationery and any advertising in newspapers, publications or otherwise, shall include the
name(s) of the Missouri licensed funeral establishment registered with the board. Advertisements that do not
comply with this section shall be deemed misleading for the purposes of section 333.[121]330, RSMo.

(B) It shall not be deemed to be misleading if a listing appears in a telephone directory or national directory if
the name of the Missouri licensed funeral establishment changes after the listing has been placed, but before a

new directory is published.

(14) The interior and exterior of the Missouri licensed funeral establishment physical plant shall be maintained
in a manner that docs not present a potential or actual hazard to the health, safety, or welfare of the
public and kept free and clean of litter, dirt, debris, and clutter [or other objects or conditions which present
a potential or actual hazard to the health, safety, or welfare of the public].

[(15) The interior and exterior of the Missouri licensed funeral establishment physical plant shall be
maintained in a manner that does not present a potential or actual hazard to the health, safety, or

welfare of the public.

(16) Each Missouri licensed funeral establishment used solely or partially for embalming shall contain
a preparation room that shall be devoted to activities incident or related to the preparation or the
embalming, or both, of dead human remains and shall be equipped and maintained as described in

20 CSR 2120-2. 090.]

[(17)] (15) No person shall be permitted in a preparation room during the course of embalming a dead human
body except the employees of the Missouri licensed funeral establishment in that the human body is being
embalmed, members of the family of the deceased, and persons authorized by the members of the family of the

deceased, or any person aut

[(18) Each Missouri lig&nsed ich i solely @r partially for cremations

shall be equipped andhaintair i i -2.071.

(19) Each Function C eS@B#chmentishall ¢ area for theli€are and custody of dead
human remains and a separate area for confidential conferences to arrange funeral services. The
Function C establishment shall have on-site equipment necessary for arranging funeral services
including tables or desks and chairs for funeral service arrangement conferences and file cabinets for

the confidential storage of funeral records.

(20) Each Function C or Function D establishment shall contain a restroom, available drinking water,
and an area where funeral ceremonies or visitations may be conducted. The establishment shall be
equipped with seating for visitations or funeral ceremonies, casket bier, register book stand, officiate

stand, flower display stands, and music- producing equipment.

(21)] (16) According to section 333.[121.2(17)]330, RSMo, the State Board of Embalmers and Funeral
Directors may impose disciplinary action for failure to obtain authorization to embalm fiom the person entitled
to custody or control of the body, if the body is embalmed. If the body is not embalmed, a Missouri licensed
funeral establishment shall not hold the unembalmed body for any longer than twenty-four (24) hours unless the
unembalmed body is refrigerated in a cooling unit at a temperature of forty degrees Fahrenheit (40° F) or cooler
or encased in an airtight metal or metal-lined burial case, casket or box that is closed and hermetically sealed. If
the deceased gave written authorization to embalm and did not revoke the authorization, the authorization shall
satisfy this requirement. If the deceased did not give written authorization to embalm, the next of kin of the
deceased may give authorization to embalm. Authorization to embalm may be given by the next of kin prior to
the death of the person whose body is to be embalmed. Authorization to embalm given prior to death may be in
any written document, including a preneed contract.

(A) The next of kin, for purposes of this rule, shall be as defined in section 194.119.2, RSMo.

(B) Any person or friend who assumes responsibility for the disposition of the deceased’s remains if no next
of kin assumes such responsibility may authorize to embalm the deceased,;
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(C) The county coroner or medical examiner pursuant to the provisions of Chapter 58, RSMo may authorize
to embalm the deceased;

(D) If the body is required to be buried at public expense, the body shall be disposed of according to the terms
of section 194.150, RSMo;

(E) If the Missouri licensed funeral establishment receives no authorization to embalm from any of the
persons identified in subsections ([21]16)(A), (B), or (C) of this rule, the Missouri licensed funeral
establishment may proceed with embalming if it has attempted to locate a person from whom authorization to
embalm may be obtained for at least six (6) hours and it has a written statement from city, county, or state law
enforcement officials that they have assisted the Missouri licensed funeral establishment in attempting to locate
such a person. However, the Missouri licensed embalmer may proceed to embalm sooner if the condition of the
body is such that waiting for six (6) hours would substantially impair the ability to effectively embalm the body
or if the deceased died as a result of a communicable disease, was subject to isolation at the time of death; and

(F) If a Missouri licensed embalmer proceeds to embalm a body under the provisions of subsection (21)(E),
the Missouri licensed funeral establishment which employs the Missouri licensed embalmer shall not require
payment for the embalming unless the funeral arrangements that are subsequently made authorized the

embalming.

[(22)] (17) Each Missouri licensed funeral establishment shall maintain documentation of the following
information regarding authorization to embalm a body which is embalmed by or on behalf of the Missouri
licensed funeral establishment—
(A) When authorization to embalm is given in writing:
(1). The name of the deceased
[1] (2). The name and mgnatme of the pelson who is authorizing embalming;
[2] (3). The relationsja
[3] (4). The time an
[4] (5). The name &

licensed funeral establisl
(B) Authorization to effibalm_s i ; i n authorizing embalming is present in the

Missouri licensed funeral €5t it or in the i efice of the persoh receiving authorization to
embalm on behalf of the Missouri licensed funeral establishment. If verbal authorization to embalm is given, the

Missouri licensed funeral establishment shall document:

1. The name of the person who is actually authorizing embalming, if different from the person who is
verbally communicating authorization to embalm to the Missouri licensed funeral establishment;

2. The relationship of that person to the deceased;

3. The name of the person who is verbally communicating authorization to embalm and that person’s
relationship to the person who is actually authorizing embalming;

4. The time and date authorization to embalm was given; and

5. The name and title of the person receiving authorization to embalm on behalf of the Missouri licensed

funeral establishment,

embalm on behalf of the Missouri

[(23) Each Function C funeral establishment shall maintain on the Missouri premises the following

documents:
(A) General price list;
(B) Preneed contracts which have been cancelled or fulfilled;

(C) Purchase agreements; and
(D) Authorizations to embalm or cremate. ]

(24) Each Function A funeral establishment licensed for embalming shall maintain on the premises in the
preparation room a register log.

ATTACHMENT A



[(25) Each Function B funeral establishment licensed for cremation shall maintain on the premises
a completely functioning cremation chamber, as defined by 20 CSR 2120-2.071(1)(D), and maintain
on the premises in the cremation area a cremation log. A Function B establishment shall not be in
violation of this rule if the cremation chamber is completely restored to functioning capacity within one
hundred twenty (120) days from the date the cremation chamber ceases to be in compliance with this
section. However, if there are extenuating circumstances, and the cremation chamber could not he
repaired, documentation of such shall be provided to the board for review and approval. Cremation
chambers shall be maintained in proper working order and in compliance with all applicable Missouri
- Department of Health and Senior Services statutes, rules and regulations; Missouri Department of
Natural Resources, statutes, rules and regulations; and all other applicable federal, city, county, and
municipal statutes, rules and regulations.

(A) If a Function B establishment has only one (1) cremation chamber, and that chamber is not
functioning, notification from the establishment shall be made to the board within ten (10) business
days after the cremation chamber stops functioning.

(B) A Function B establishment that has a nonfunctioning cremation chamber may arrange for
cremation at another licensed establishment, if the use of an alternate establishment for purposes of
cremation is disclosed to the third party making the arrangements on the cremation authorization
form.
1. Cremation areas shall contain only the articles, instruments, and items that are necessary for
the preparation and cremation of dead human bodies. For purposes of this section, the cremation
area shall include the entire room where the retort is located and any rooms used for viewing or
visitation of a dead human body awaiting cremation or that is being cremated or being removed from
the cremation chamber. This paragraph (25)(B)1. shall not apply to establishments containing retorts

or cremation areas fo inati e ' 8, provided that such
me time or in the same

retort as non-human r
2. Any establishmg remains prior to April 1,

2008, shall be require gDy aused by the addition or
replacement of one (1) or more owners or a hew corporation begins ownership of the establishment.
This paragraph (25)(B)2. shall not apply if only the owners of the stock of a corporation changes.

3. In no event shall any licensee or licensed establishment cremate human remains in the same

retort used for cremating non-human remains).

[26)] (19) All documents required by this tule to be maintained, shall be maintained on the premises of the
Missouri licensed funeral establishment for two (2) years from the date the record was created. All documents
required to be maintained by this rule may be maintained electronically, but all documents shall be stored in
such a manner to allow access by the board and so the board, or its assignee, may easily and timely obtain hard
copies or electronic copies in a format easily readable by the board, or its assignee.

[27)] (20) Each funeral establishment shall maintain a register log [as defined by 20 CSR2120-
1.040(21).J[The log shall be kept in the preparation or embalming room of the Missouri licensed
funeral establishment at all times and in full view for a board inspector. If the funeral establishment
does not contain a preparation or embalming room,] [the log shall be kept] on the premises of the
licensed funeral establishment and shall be easily accessible and in full view for a board inspector. A register
log shall [contain the information required by 20 CSR 2120-1.040(21)]. , include the following:

(A) The name of the deceased;

(B) The date and time the dead human body arrived at the funeral establishment;

(C) The date and time the embalming took place, if applicable;

(D) The name and signature of the Missouri licensed embalmer, if applicable;

() The name and signature of the Missouri registered apprentice embalmer, if any;

(F) The Missouri licensed embalmer’s license number, if applicable;
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(G) The Missouri apprentice embalmer registration number, if any; and
(H) The name of the licensed funeral establishment, or other that was in charge of making the

arrangements if from a different location.

[28)] (21) No dead human body shall be buried, disinterred, interred, or cremated within this state or removed
from this state, unless the burial, disinterment, interment, cremation, removal, or other authorized disposition, is
performed under the direction of a Missouri licensed funeral establishment or Missouri licensed funeral
director, unless otherwise authorized by law. If the disinterment does not require legal notification to the county
coroner ot medical examiner, a funeral director’s presence may not be required. Nothing in this rule shall be
interpreted to require the use of a Missouri licensed funeral establishment or director if the person(s) having the
right to control the incidents of burial request or determine otherwise, provided that this provision does not
exempt any person from licensure as required by Chapter 333, RSMo. Any licensed funeral establishment or
funeral director that makes arrangements for an unlicensed person to transport dead human bodies
within the state of Missouri, or out of this state, is responsible for the conduct of the unlicensed person.

[29)] (22) A licensee shall be prohibited from knowingly using, placing, or including any false, misleading,
deceptive or materially incorrect information, or assisting or enabling any person to provide such information,
on a death certificate filed in the state of Missouri.

[30)] (23) Whenever a dead human body is donated to a medical or educational institution for medical and/or
scientific study and arrangements for return of the body to the legal next of kin have not been made, then
delivery of the body to the medical or educational institution shall constitute final disposition. If, however,
arrangements for return of the body to the legal next of kin have been made, then final disposition shall be the
burial, interment, cremation, or removal of the body out of this state, after the medical or educational institution

has returned the body.

a rule, is held invalid by a
remaining provisions shall

court of competent juris@iction ot A
effect tent jurisdiction or by the

Administrative Hearing Commission.

AUTHORITY: sections 333.061 and 333.121, RSMo Supp. 2008 and sections 333.091, 333.111, and 333.145,
RSMo 2000.* This rule originally filed as 4 CSR 120-2.070. Original rule filed Oct. 17, 1975, effective Oct. 28,
1975. Amended: Filed Aug. 16, 1976, effective Dec. 11, 1976. Emergency rule filed Nov. 9, 1978, effective Nov.
20, 1978, expired Feb. 11, 1979. Rescinded and readopted: Filed Nov. 8, 1978, effective Feb. 11, 1979.
Rescinded and readopted: Filed Jan. 13, 1982, effective April 11, 1982. Amended. Filed Aug. 6, 1982, effective
Nov. 11, 1982. Amended: Filed Sept. 12, 1985, effective Dec. 26, 1985. Rescinded and readopted. Filed May
28, 1987, effective Sept. 11, 1987. Amended: Filed June 24, 1988, effective Sept. 29, 1988. Amended.: Filed
Sept. 6, 1988, effective Dec. 11, 1988. Amended.: Filed Sept. 6, 1989, effective Dec. 28, 1989. Amended. Filed
Dec. 4, 1989, effective March 11, 1990. Amended. Filed Sept. 5, 1990, effective March 14, 1991. Amended.
Filed March 4, 1991, effective Sept. 30, 1991. Amended: Filed Aug. 15, 1991, effective Jan. 13, 1992. Amended:
Filed Dec. 14, 1992, effective June 7, 1993. Amended: Filed Nov. 29, 1994, effective July 30, 1995. Amended.
Filed Sept. 3, 1996, effective April 30, 1997. Amended: Filed Nov. 1, 2001, effective April 30, 2002. Rescinded
and readopted: Filed Dec. 31, 2003, effective July 30, 2004. Moved to 20 CSR 2120-2.070, effective Aug. 28,
2006. Amended: Filed Nov. 15, 2007, effective May 30, 2008. Amended. Filed April 8, 2009, effective Oct. 30,

2009.

*Original authority: 333.061, RSMo 1965, amended 1981, 2001; 333.091, RSMo 1965, amended 1981;
333.111, RSMo 1965, amended 1981, 1993, 1995; 333.121, RSMo 1965, amended 1981, 2007, and 333.145,

RSMo 1981.
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State Board of Embalmers and Funeral Directors
May 19, 2016

Division of Professional Registration
3605 Missouri Boulevard
Jefferson City, Missouri 65109

OPEN MINUTES

The meeting of the State Board of Embalmers and Funeral Directors was called to order by Collin Follis,
chairman, at 8:35 a.m.

Roll Call

Board Members Present

Collin Follis, Chairman

Gary Fraker, Vice Chairman
Jerald Dickey, Secretary

Eric Pitman, Board Member
Kenneth McGhee, Board Member

Staff Present

Sandy Sebastian, Executive Director
Carla Volkart, Administrative Assistant
Lori Hayes, Inspector

Sharon Euler, Division Legal"Counsel

The order of the items reflected in theserminutes is not necessarily'reflective af the order in which the items
were reviewed and discussed by the board.

Approval of Agenda
A motion was made by Jerald Dickey and seconded by Eric Pitman to approve the open agenda. Motion
carried with Gary Fraker, Kenneth McGhee and Collin Follis voting in favor with no votes in opposition.

Move to Closed

A motion was made by Gary Fraker and seconded by Eric Pitman to move to into closed session pursuant to
numbers 1, 2, 7, 8 and 9 of the attached motions to close. Motion carried with Jerald Dickey and Kenneth
McGhee voting in favor with no votes in opposition.

New Board Staff
Collin Follis introduced Carla Volkart, who joined the board staff as an Administrative Assistant.

Executive Director Report
Sandy updated the board on legislation, stating that none of the bills that she had previously discussed and
was tracking had passed and those were senate bill 951, House bill 1842, and House bill 2523.

Legal Counsel Report
Sharon Euler stated the National Prearranged Services’ appeal briefs have not yet been filed and that it may
be more than a year.



Approval of Open Minutes
A motion was made by Jerald Dickey and seconded by Eric Pitman to approve the following minutes -
November 6-7, 2013 Board Meeting Minutes
December 16-17, 2013 Board Meeting Minutes
September 18, 2015 Board Meeting Minutes
January 25, 2016 Financial Examination Committee Minutes
March 4, 2016 Board Meeting Minutes
April 27, 2016 Board Meeting Minutes
Motion carried with Gary Fraker and Kenneth McGhee voting in favor with no votes in opposition.

Review of Proposed Regulations (attachment A)

What Constitutes Adequate Records for a Seller

The board reviewed a proposed rule of what constitutes adequate records for a seller. Collin Follis appointed
Gary Fraker, Kenneth McGhee and Eric Pitman to a committee.

20 CSR 2120.3.525 Independent Financial Advisor is Agent of Trustee

The board reviewed a proposed amendment of independent financial advisor is agent of trustee, which
clarifies that an independent financial advisor is an agent of the trustee in a trust-funded preneed contract. A
motion was made by Kenneth McGhee and seconded by Eric Pitman to remove “to the preneed trust's
beneficiaries” from 20 CSR 2120.3.525 (6). Motion carried with Gary Fraker and Jerald Dickey voting in favor
with no votes in opposition.

A motion was made by Kenneth McGhee and seconded by Jerald Dickey to approve the draft regulation with
the correction from the previous motion. Motion carried with Gary Fraker and Eric Pitman voting in favor with
no votes in opposition.

20 CSR 2120-2.070 (13) Funeral Establishments

The board reviewed a proposed amendmentsbeing discussed in therdraft related to advertising of the funeral
establishment. A motion was made by Kenneth McGhee and seconded by Gary Fraker to remove sections of
20 CSR 2120.2.070 (13) (A).which states “Advertisements that do not comply with this section shall be
deemed misleading...” Motion carried with Jerald Dickey and Eric Pitman voting in favor with no votes in
opposition.

A motion was made by Kenneth McGhee and seconded by Jerald Dickey to approve the amendment with the
correction. Motion carried with Gary Fraker voting in favor and Eric Pitman voting in opposition.

Cosmetologists Working in a Funeral Home

There was discussion as to if a cosmetologist was allowed to practice in a funeral home and if their license
must be displayed. Sandy stated she would check with the Board of Cosmetology and Barber Examiners to
see what the requirement was.

Adjourn

A motion was made by Gary Fraker and seconded by Eric Pitman to adjourn at 1:36 p.m. Motion carried with
Jerald Dickey and Kenneth McGhee voting in favor with no votes in opposition.

Executive Director

Approved by the board on
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MOTIONS TO GO INTO CLOSED SESSION

DISCIPLINE

I move that this meeting be closed and that all records and votes, to the extent permitted by law, pertaining to
and/or resulting from this closed meeting be closed under Section 610.021, Subsection (1) RSMo and 324.001.9
RSMo for deliberation on discipline

LEGAL ACTIONS/LITIGATIONS/PRIVILEGED COMMUNICATIONS

I move that this meeting be closed and that all records and votes, to the extent permitted by law, pertaining to
and/or resulting from this closed meeting be closed under Section 610.021, Subsection (1) RSMo for discussing
general legal actions, causes of action or litigation and any confidential or privileged communications between this
agency and its attorney

PROMOTING/HIRING/DISCIPLINING/FIRING EMPLOYEES

I move that this meeting be closed and that all records and votes, to the extent permitted by law, pertaining to
and/or resulting from this closed meeting be closed under Section 610.021, Subsection (3) RSMo discussing
hiring, firing, disciplining or promoting an employee of this agency

DIAGNOSIS/TREATMENT OF DISCIPLINED LICENSEES

I move that this meeting be closed and that all records and votes, to the extent permitted by law, pertaining to
and/or resulting from this closed meeting be closed under Section 610.021, Subsection (5) and Section 324.001.8
RSMo. for proceedings required pursuant to a disciplinary order concerning medical, psychiatric, psychological, or
alcoholism or drug dependency diagnosis or treatment of specific licensees

EXAMINATION MATERIALS

I move that this meeting be closed and that all records and votes, to the extent permitted by law, pertaining to
and/or resulting frompthissclosed meetingsbe, closed under Sectionp610:024mSubsection (7) RSMo for reviewing
testing and examination materials

EMPLOYEE PERFORMANCE RATINGS

I move that this meeting be closed and that all records and votes, to the extent permitted by law, pertaining to
and/or resulting from tthisgelosed meeting be clesed under. Section 610.021, Subsection (13) RSMo for making
performance ratings pertaining to individual employees

APPLICATIONS

I move that this meeting be closed and that all records and votes, to the extent permitted by law, pertaining to
and/or resulting from this closed meeting be closed under Section 610.021, Subsection (14) and Section
324.001.8 RSMo for discussing educational transcripts and/or test scores and/or complaints and/or audits and/or
investigative reports and/or other information pertaining to the licensee or applicant for licensure

CLOSED MINUTES

I move that this meeting be closed and that all records and votes, to the extent permitted by law, pertaining to
and/or resulting from this closed meeting be closed under Section 610.021, Subsection (14) and 324.017 RSMo
for the purpose of reviewing and approving the closed minutes of previous meetings

COMPLAINTS/ INVESTIGATIVE REPORTS/AUDITS

I move that this meeting be closed and that all records and votes, to the extent permitted by law, pertaining to
and/or resulting from this closed meeting be closed under Section 610.021 subsection (14) and section
620.010.14 subsection (7) RSMo for the purpose of discussing investigative reports and/or complaints and/or
audits and/or other information pertaining to a licensee or applicant
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(changes to previous draft made following December, 2015 meeting in yellow)

Title 20-DEPARTMENT OF INSURANCE, FINANCIAL INSTITUTIONS AND
PROFESSIONAL REGISTRATION
Division 2120-State Board of Embalmers and Funeral Directors
Chapter 3 — Preneed

PROPOSED RULE

What Constitutes Adequate Records for a Seller

1. A seller shall maintain the basic financial and contract records with regard to all trust-and-joint

aeeounts preneed contracts to include the standard books of account and the supporting records
that are necessary to safeguard and account for the receipt and disbursement of preneed funds.

. Adequate records for a seller to maintain shall include, at a minimum:
(1) receipt and disbursement journals containing a record of deposits to and withdrawals from
both preneed trusts and preneed joint accounts, specifically identifying the date, source, and

description of each item deposited as well as the date, payee, and purpose of each disbursement;

(2) ledger records for all preneed trust and preneed joint accounts showing, for each separate
preneed contrac S funds, the descriptions

and amounts of ¥ ; o whom such funds were
disbursed;

(3)preneed cont St ; ini i ents, provider agreements,
preneed agent agreemc ; d to the preneed contract;

(4) accountings showing the disbursement of funds;
(5) records showing disbursements;

(6) the physical or electronic equivalents of all checkbook registers, bank statements, records of
deposit, pre-numbered canceled checks, and substitute checks provided by a financial institution;

(7) records of all electronic transfers from preneed trust or preneed joint accounts, including the
name of the person authorizing transfer, the date of transfer, the name of the recipient and
confirmation from the financial institution of the trust account number from which money was
withdrawn and the date and the time the transfer was completed;
(8) reconciliations of the preneed accounts;

(9) those portions of preneed files that are reasonably related to account transactions;

(10) records of credit card transactions related to any preneed transaction to the extent permitted
by law and the payment card industry data security standard;

(11) all information obtained by the seller related to any insurance policy used to fund any
preneed contract that may include a copy of the insurance policy, any assignment or beneficiary
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designations, any statement showing any status of any insurance policy used to fund a preneed
contract.

(12) any communications between the seller and the purchaser and/or beneficiary of the preneed
contract related to the preneed contract;

(13) any written certificates of performance received by the seller.

3. No seller shall commingle personal funds or other funds in a preneed trust or a preneed joint
account.

4. All records required to be maintained by a seller may be maintained in paper or electronic or a
combination of paper and electronic formats, but shall be maintained in a manner such that the

required information may be retrieved and provided to the board in a timely manner, upon
request in accordance with the statutes and regulations governing the board.

DRAFT
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(changes made following December 2015 meeting are in yellow)

Title 20-DEPARTMENT OF INSURANCE, FINANCIAL INSTITUTIONS AND
PROFESSIONAL REGISTRATION
Division 2120-State Board of Embalmers and Funeral Directors
Chapter 3 — Preneed

PROPOSED AMENDMENT

20 CSR 2120-3.525 [Independent Financial Advisor is Agent of Trustee] Authorized External
Investment Advisor

PURPOSE: [This rule clarifies that an independent financial advisor is an agent of the trustee in a
trust-funded preneed contract.] To set forth the qualifications and duties of an authorized external
investment advisor for a preneed trust.

(1) An [independent financial advisor] authorized external investment advisor, as provided in section
436.440.6 and 436.445, RSMo, is an agent, as provided in section 436.440, RSMo, of the trustee.
(2) A preneed trust may utilize the services of an authorized external investment advisor as provided in

Sections 436.435, .440 and .445, RSMo.

(3) Any authorized external investment advisor utilized by a preneed trustee must have a current and
active federal or Missouri registration as an investment advisor at all times when he or she serves as
an investment advisor for a preneed trust.

(4) Any authorized external investment advisor shall exercise his or her duties in compliance with the

provisions of applick p i ding or her fiduciary duties
including the duties : g

(5) Except as providediin Chapte re stee may retain the services of an
authorized external i advi eneed trustee with the investment of preneed

trust assets.

(6) If a preneed trustee utilizes the services of an authorized external investment advisor, that
relationship shall be memorialized in a written agreement that discloses the scope of duties and
powers delegated, the compensation to be paid to the authorized external investment advisor, any
relationship or contracts between the authorized external investment advisor and the seller, any
relationship or contract between the authorized external investment and advisor and any provider of
any preneed contract for which funds are held in the seller’s preneed trust, and any other provisions
that the trustee deems necessary to meet its fiduciary duty to the preneed trust’s beneficiaries.

(7) If the preneed trustee utilizes the services of an authorized external investment advisor, the preneed
trustee shall provide the seller with notice of the name and address of the authorized external
investment advisor. The seller shall be so advised within 30 days of the date the written agreement
between the preneed trustee and the authorized external investment advisor is fully executed.

(8) Any independent financial advisor, in place before August 28, 2009 in compliance with the provisions
of Section 436.440.6, RSMo, must be either a federally registered or Missouri registered independent
qualified investment advisor at all times when acting as an investment advisor for a preneed trust and
must meet all requirements required of an authorized external investment advisor..

AUTHORITY: sections 333.340, 436.440.6, 436.445, and 436.520, RSMo Supp. 2009.* Emergency rule filed
Dec. 4, 2009, effective Dec. 14, 2009, expired June 11, 2010. Original rule filed Dec. 4, 2009, effective June 30,
2010.

*Original authority: 333.340, RSMo 2009; 436.440, RSMo 2009, and 436.520, RSMo 2009.
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Title 20-DEPARTMENT OF INSURANCE, FINANCIAL INSTITUTIONS AND
PROFESSIONAL REGISTRATION
Division 2120-State Board of Embalmers and Funeral Directors
Chapter 2- General Rules

PROPOSED AMENDMENT

20 CSR 2120-2.070 Funeral Establishments

Purpose: The purpose of this amendment is to update the existing regulation’s terminology, provide additional
clarification regarding the chemical disposition process and provide for board discretion to allow a funeral
establishment to continue operation at an approved temporary location.

PURPOSE: This rule clarifies establishment license classifications, establishment names, and the documents fo
be maintained by licensed funeral homes.

(1) Application for a Missouri licensed funeral establishment license shall be made on the forms provided by
the board and shall be accompanied by the appropriate fee. ~ Applications are available from the board’s office
or the board’s website [at http:/pr.mo.gov/embalmers.asp]. Each application shall indicate which license
classification is being sought.

(2) There shall be the following license classifications:

(A) Function A establishments shall have authority to embalm dead human bodies and to transport dead human
bodies to and from the funeral establishment. An establishment hcmsegwogly as,a Function A establishment is
prohibited from the care an prmrati@n of dead human'bodies other than by embafmmg, and shall also be
prohibited from making funeral | arrangements  or embalpumg arrangements with any unlicensed person,
cremating, conducting visitations and funcral'eeremoniess, m&iuM&hlng any funeml service in connection with
the disposition of dead E;;lman lmﬂles,; or selling offuneml merehandise. Each Missouri licensed funeral
establishment used solely"or Iiartn"'}' for embalming shalh contain a prep#fation room that shall be
devoted to activities incident or related to the preparation or the embalming, or both, of dead human
remains and shall be equipped and maintained as described in 20 CSR 2120-2.090. Each Function A
funeral establishment licensed for embalming shall maintain on the premises [in the preparation room] a
register log.

(B) Function B establishments shall have authority to cremate through the use of any mechanical or chemical
means dead human bodies and to transport dead human bodies to and from the funeral establishment. This
establishment shall have a functioning cremation chamber and/or functioning facilities for alkaline
hydrolysis chemical process for final disposition of a dead human body, except as otherwise provided by
Chapter 333, RSMo, and the rules of the board. An establishment licensed only as a Function B establishment
is prohibited from the care and preparation of dead human bodies other than by cremating, and shall also be
prohibited from embalming, making funeral arrangements or cremation arrangements with any unlicensed
person, conducting visitations and funeral ceremonies, and furnishing any funeral service in connection with the
disposition of dead human bodies or selling funeral merchandise. In no event shall any licensee or licensed
establishment cremate human remains in the same retort used for cremating non-human remains. Each
Missouri licensed funeral establishment which is used solely or partially for eremations shall be equipped
and maintained as described in 20 CSR 2120-2.071. This function shall maintain on the premises in the
cremation area a cremation log.

(C) Function C establishments shall have authority for the care and preparation of dead human bodies, other
than by embalming or cremating, authority to transport dead human bodies to and from the funeral
establishment, make funeral arrangements, and furnish any funeral services in connection with the disposition
of dead human bodies or the sale of funeral merchandise. This function shall contain a separate area for the
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care and custody of dead human remains that is secured with a functioning lock and a separate area for
confidential conferences to arrange funeral services. The Function C establishment shall have on-site
equipment necessary for arranging funeral services including tables or desks and chairs for funeral
service arrangement conferences and file cabinets for the confidential storage of funeral records. This
function shall contain an available restroom and drinking water in the building and an area where
funeral ceremonies or visitations may be conducted. The establishment shall be equipped with seating
for visitations or funeral ceremonies, casket bier, register book stand, and officiate stand. This function
shall maintain on the Missouri premises the following documents:

(A) General price list;

(B) Preneed contracts which have been cancelled or fulfilled;

(C) [Purchase agreements] Written Statements of Goods and Services;

(D) Authorizations to embalm or cremate.

(E) Register Log;

[(F) Preneed Contracts]

(D) Function D establishments shall have authority to conduct visitations and funeral ceremonies only. A
Function D license is dependent upon and shall be operated under the supervision and ownership of a Function
C establishment. This function shall contain an available restroom and drinking water in the building,
and an area where funeral ceremonies or visitations may be conducted. The establishment shall be
equipped with seating for visitations or funeral ceremonies, casket bier, register book stand, and officiate
stand. Each Function D funeral establishment shall maintain on the premises a register log.

(E) Function E establishment shall have authority to make funeral arrangements and furnish any funeral
services in connection ¥ : ral merchandise. This

E establishment shall k arrangement conferences
and file cabinets for th shall contain an available
restroom and drinking Watcrd ilding {1 P ishn is to be usedf@nly for arranging funerals
and visitations to be conducted at another facility, no services shall be held at this establishment. This
function shall maintain on the premises the following documents:

A) General price list;

(B) Preneed contracts which have been cancelled or fulfilled;

(C) Written Statements of Goods and Services;

(D) Authorizations to embalm or cremate;

(E) Register Log.

(3) If a Missouri licensed funeral establishment wishes to [change or] add to its classification, it shall file a
new application for a Missouri licensed funeral establishment indicating its new classification. If a Missouri
licensed funeral establishment desires to eliminate one (1) of its functions, [,other than a Function C,] it shall
notify the board in writing of its intention to surrender the function, but is not required to file a new application
for a new Missouri licensed funeral establishment.

[(4) A Missouri licensed funeral establishment shall not be used for any other business purpose other
than as a Missouri licensed funeral establishment. It shall be permissible for a Missouri licensed
funeral establishment to be in the same building as another business so long as the Missouri licensed
funeral establishment has a separate entrance and a separate street address.] (4)A Missouri licensed
funeral establishment shall not be used for any business purpose other than as a Missouri licensed
funeral establishment, except as otherwise permitted by statute or rule.

A. It shall be permissible for a Missouri licensed funeral establishment to be in the same building
as another business so long as the Missouri licensed funeral establishment has a separate entrance and
separate address.
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B. It shall be permissible to engage in the business of being a preneed seller, preneed provider,
preneed agent and/or the sale of life insurance at a Missouri licensed funeral establishment so long as all
persons involved in such business hold the necessary licenses to engage in such business lawfully.

(5) A Missouri licensed funeral establishment shall be used only for the function for which it is licensed.

(6) Each application for a funeral establishment shall be made in the name of the person or business entity
authorized to conduct business in Missouri. No license shall be issued to an establishment that has no legal
recognition. A Missouri licensed funeral establishment shall maintain a current and active authorization to
conduct business in Missouri with the Missouri Secretary of State.

(7) A funeral establishment application shall indicate the name and license number of the Missouri licensed
funeral director-in-charge, as defined by 20 CSR 2120-1.040. When the Missouri licensed funeral director-in-
charge changes [for a period of more than thirty (30) days], the new Missouri licensed funeral director-in-
charge and the former Missouri licensed funeral director-in-charge, jointly or individually, shall notify the board
of the change within [thirty (30)] fifteen (15) days of the date when the change first occurs. Failure to notify the
board shall be considered a violation of this rule on the part of each Missouri funeral director licensee and on
the part of the Missouri licensed funeral establishment. A change in the Missouri licensed funeral director-in-
charge does not require a new Missouri licensed funeral establishment license.

(8) Within thirty (30) days after an application for a Missouri licensed funeral establishment has been received
in the board’s office, the board shall cause the establishment to be inspected. The board shall act on the
application and, within thirty (30) days after the application was received in the board’s office, the applicant
will be advised whether the license is granted or denied. If an applicant determines the establishment will not
meet the qualifications fesgnspection eiglicensure withingthe thirtyy(30)-daygapplication period, up to two (2)
thirty (30)-day extensions of the application may be requested by the applicant in writing to the board before the
application expires. Each request for an extension shall be received by the board prior to the expiration of the
application or extension period.

(9) The establishment licéfisé¥issued by the board'is cffective for a fixed place'or establishment and for a
specific name of a person or entity authorized to conduct business in Missouri and may include one (1) “doing
business as” name. The license issued by the board shall be displayed in a conspicuous location accessible to
the general public at that location. Whenever the ownership, location, or name of the Missouri licensed
establishment is changed, a new license shall be obtained. If the Missouri licensed funeral establishment
maintains a chapel, preparation room, or other facility in a building or portion physically separated from and
located at a place designated by an address differing from the office, chapel, or other facilities of the applicant,
the chapel, preparation room, or other funeral facility otherwise located shall be deemed to be a separate funeral
establishment. Nothing contained in this rule shall be construed or interpreted to require a separate registration
for a building if it is joined or connected by a private passage, walk or driveway existing between the registered
establishment and the other building.

(A) If a change of ownership is caused by the elimination of one (1) or more owners, for whatever reason
(death, sale of interest, divorce, etc.) without the addition of any new owner(s), it is not necessary to obtain a
new establishment license. However, a new application for an establishment license form shall be filed as an
amended application [within thirty (30) days] prior to [after] the change of ownership. This form shall be
filled out completely with correct, current information.

(B) A corporation is considered by law to be a separate person. If a corporation owns a Missouri licensed
funeral establishment, it is not necessary to obtain a new establishment license or to file an amended application
for an establishment license if the owners of the stock change.

(C) However, as a separate person, if a corporation begins ownership of a Missouri licensed funeral
establishment or ceases ownership of a Missouri licensed funeral establishment, a new establishment license
shall be obtained regardless of the relationship of the previous or subsequent owner to the corporation.
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(10) The professional business and practice of funeral directing shall be conducted only from a fixed place or
establishment that has been licensed by the board except as permitted by section 333.071, RSMo. The Missouri
licensed funeral establishment physical facility shall be under the general management and supervision of the
Missouri licensed funeral director-in-charge. Every Missouri licensed funeral establishment shall provide and
allow access to any member or [duly authorized] agent of the board for the purpose of inspection ,
investigation, examination or audit as authorized in Chapters 333 and 436 [as provided by sections
333.061 and 333.101], RSMo. If any representative of the Missouri licensed funeral establishment fails or
refuses to provide or allow access, it shall be considered a violation of this rule by the Missouri licensed funeral
establishment and by the Missouri licensed funeral director-in-charge of the Missouri licensed funeral
establishment. Additionally, if the Missouri licensed funeral establishment representative who fails or refuses to
provide or allow access holds any license or registration issued by this board, that person shall be in violation of
this rule.

(11) No one licensed by this board may be employed in any capacity by an unlicensed funeral establishment.
Violation of this section will be deemed misconduct in the practice of embalming or funeral directing.

(12) Only one (1) Missouri funeral establishment license will be issued by this board for any physical facility
that is considered to be a Missouri licensed funeral establishment as defined by statute and rule.

(A) If a Missouri funeral establishment licensed by this board is destroyed by fire or some other disaster or act
of God, the board, in its discretion, for a period of not more than six (6) months, may allow the Missouri
licensed funeral establishment to continue its operation from another Missouri licensed funeral establishment or
from a facility that has not been licensed as a funeral establishment if the facility meets the minimum
requirements for the funeti inedpi ion (2) of this rule. on is not intended for
long-term use, but rat ' of the Missouri licensed establishment
while it actively pursue d location.

(B) If the Missouri li€ensed fliner i een able to Ee-open its facilities at the
licensed location within'the ind i uneral establishment may
make a written reques e board for an additional six (6) months to continue to operate from its
temporary location which the board shall grant, at its discretion.

(C) If the Missouri licensed funeral establishment is unable to re-open its facilities at its licensed
location after the expiration of the second six (6) month extension, then the Missouri licensed funeral
establishment may make a written request and make an appearance before the board to present its plan
to re-open at the licensed location and show good cause for any additional extension.

(D) Before a Missouri license funeral establishment operates at any location other than its licensed
location, that establishment must make a written request to the board that sets forth the reason a
temporary location is required, the address of the requested temporary location, and show a legal right to
occupy the premises at the temporary location that may include a deed, a rental agreement, a letter from
the owner of the temporary location or other similar written documentation. Upon approval of the
temporary location, the board shall issue its written notice of approval. The temporary location may not
be used by the licensee until it receives that written notice of approval from the board.

(E) When the Missouri licensed funeral establishment is ready to re-open the facilities at the licensed
location, it must notify the board, in writing, that it is ready to re-open and the board will conduct an
inspection to ensure the facilities at the licensed location comply with all requirements to be operated as a
licensed establishment and upon approval will provide written notice to the establishment that it is
approved to resume operations at the licensed location. No new application or application fee shall be
required.

(F) In order to operate at a temporary location, the Missouri licensed funeral establishment must take all
steps necessary to maintain its establishment license in a current and active status.

(13) A Missouri licensed funeral establishment may use only its registered name in any advertisement or
holding out to the public.
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(A) All signs, stationery and any advertising in newspapers, publications or otherwise, shall include the
name(s) of the Missouri licensed funeral establishment registered with the board. Advertisements that do not
comply with this section shall be deemed misleading for the purposes of section 333.[121]330, RSMo.

(B) It shall not be deemed to be misleading if a listing appears in a telephone directory or national directory if
the name of the Missouri licensed funeral establishment changes after the listing has been placed, but before a
new directory is published.

(14) The interior and exterior of the Missouri licensed funeral establishment physical plant shall be maintained
in a manner that does not present a potential or actual hazard to the health, safety, or welfare of the
public and kept free and clean of litter, dirt, debris, and clutter [or other objects or conditions which present
a potential or actual hazard to the health, safety, or welfare of the public].

[(15) The interior and exterior of the Missouri licensed funeral establishment physical plant shall be
maintained in a manner that does not present a potential or actual hazard to the health, safety, or
welfare of the public.

(16) Each Missouri licensed funeral establishment used solely or partially for embalming shall contain
a preparation room that shall be devoted to activities incident or related to the preparation or the
embalming, or both, of dead human remains and shall be equipped and maintained as described in
20 CSR 2120-2. 090.]

[(17)] (15) No person shall be permitted in a preparation room during the course of embalming a dead human
body except the employees of the Missouri licensed funeral establishment in that the human body is being
embalmed, members of the farmly of the deceased and persons authorized by the members of the family of the
deceased, or any person

[(18) Each Missouri li r partially for cremations

shall be equipped and

(19) Each Function C are and custody of dead
human remains and a separate area for confldential conferences to arrange funeral services. The
Function C establishment shall have on-site equipment necessary for arranging funeral services
including tables or desks and chairs for funeral service arrangement conferences and file cabinets for
the confidential storage of funeral records.

(20) Each Function C or Function D establishment shall contain a restroom, available drinking water,
and an area where funeral ceremonies or visitations may be conducted. The establishment shall be
equipped with seating for visitations or funeral ceremonies, casket bier, register book stand, officiate
stand, flower display stands, and music- producing equipment.

(21)] (16) According to section 333.[121.2(17)]330, RSMo, the State Board of Embalmers and Funeral
Directors may impose disciplinary action for failure to obtain authorization to embalm from the person entitled
to custody or control of the body, if the body is embalmed. If the body is not embalmed, a Missouri licensed
funeral establishment shall not hold the unembalmed body for any longer than twenty-four (24) hours unless the
unembalmed body is refrigerated in a cooling unit at a temperature of forty degrees Fahrenheit (40° F) or cooler
or encased in an airtight metal or metal-lined burial case, casket or box that is closed and hermetically sealed. If
the deceased gave written authorization to embalm and did not revoke the authorization, the authorization shall
satisfy this requirement. If the deceased did not give written authorization to embalm, the next of kin of the
deceased may give authorization to embalm. Authorization to embalm may be given by the next of kin prior to
the death of the person whose body is to be embalmed. Authorization to embalm given prior to death may be in
any written document, including a preneed contract.

(A) The next of kin, for purposes of this rule, shall be as defined in section 194.119.2, RSMo.

(B) Any person or friend who assumes responsibility for the disposition of the deceased’s remains if no next
of kin assumes such responsibility may authorize to embalm the deceased;
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(C) The county coroner or medical examiner pursuant to the provisions of Chapter 58, RSMo may authorize
to embalm the deceased;

(D) If the body is required to be buried at public expense, the body shall be disposed of according to the terms
of section 194.150, RSMo;

(E) If the Missouri licensed funeral establishment receives no authorization to embalm from any of the
persons identified in subsections ([21]16)(A), (B), or (C) of this rule, the Missouri licensed funeral
establishment may proceed with embalming if it has attempted to locate a person from whom authorization to
embalm may be obtained for at least six (6) hours and it has a written statement from city, county, or state law
enforcement officials that they have assisted the Missouri licensed funeral establishment in attempting to locate
such a person. However, the Missouri licensed embalmer may proceed to embalm sooner if the condition of the
body is such that waiting for six (6) hours would substantially impair the ability to effectively embalm the body
or if the deceased died as a result of a communicable disease, was subject to isolation at the time of death; and

(F) If a Missouri licensed embalmer proceeds to embalm a body under the provisions of subsection (21)(E),
the Missouri licensed funeral establishment which employs the Missouri licensed embalmer shall not require
payment for the embalming unless the funeral arrangements that are subsequently made authorized the
embalming.

[(22)] (17) Each Missouri licensed funeral establishment shall maintain documentation of the following
information regarding authorization to embalm a body which is embalmed by or on behalf of the Missouri
licensed funeral establishment—

(A) When authorization to embalm is given in writing:

(1). The name of the deceased

[1] (2). The name and signature of the person who is authorizing embalming;

[2] (3). The relationship of that person to the deceased;,

[3] (4). The time and date authorization to cmbalm was\given; and

[4] (5). The name and title of the persondeceivifig authorization to embalm on behalf of the Missouri
licensed funeral establishment; and :

(B) Authorization to embalm shall be given i writing if the petson authorizing embalming is present in the
Missouri licensed funeral"establishment or in the: physical presence of the person receiving authorization to
embalm on behalf of the Missouri licensed funeral establishment. If verbal authorization to embalm is given, the
Missouri licensed funeral establishment shall document:

1. The name of the person who is actually authorizing embalming, if different from the person who is
verbally communicating authorization to embalm to the Missouri licensed funeral establishment;

2. The relationship of that person to the deceased;

3. The name of the person who is verbally communicating authorization to embalm and that person’s
relationship to the person who is actually authorizing embalming;

4. The time and date authorization to embalm was given; and

5. The name and title of the person receiving authorization to embalm on behalf of the Missouri licensed
funeral establishment.

[(23) Each Function C funeral establishment shall maintain on the Missouri premises the following
documents:
(A) General price list;
(B) Preneed contracts which have been cancelled or fulfilled;
(C) Purchase agreements; and
(D) Authorizations to embalm or cremate.]

(24) Each Function A funeral establishment licensed for embalming shall maintain on the premises in the
preparation room a register log.
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[(25) Each Function B funeral establishment licensed for cremation shall maintain on the premises
a completely functioning cremation chamber, as defined by 20 CSR 2120-2.071(1)(D), and maintain
on the premises in the cremation area a cremation log. A Function B establishment shall not be in
violation of this rule if the cremation chamber is completely restored to functioning capacity within one
hundred twenty (120) days from the date the cremation chamber ceases to be in compliance with this
section. However, if there are extenuating circumstances, and the cremation chamber could not be
repaired, documentation of such shall be provided to the board for review and approval. Cremation
chambers shall be maintained in proper working order and in compliance with all applicable Missouri
Department of Health and Senior Services statutes, rules and regulations; Missouri Department of
Natural Resources, statutes, rules and regulations; and all other applicable federal, city, county, and
municipal statutes, rules and regulations.

(A) If a Function B establishment has only one (1) cremation chamber, and that chamber is not
functioning, notification from the establishment shall be made to the board within ten (10) business
days after the cremation chamber stops functioning.

(B) A Function B establishment that has a nonfunctioning cremation chamber may arrange for
cremation at another licensed establishment, if the use of an alternate establishment for purposes of
cremation is disclosed to the third party making the arrangements on the cremation authorization
form.

1. Cremation areas shall contain only the articles, instruments, and items that are necessary for
the preparation and cremation of dead human bodies. For purposes of this section, the cremation
area shall include the entire room where the retort is located and any rooms used for viewing or
visitation of a dead human body awaiting cremation or that is being cremated or being removed from
the cremation chamber. This paragraph (25)(B )1. shall not app!y to establishments containing retorts
or cremation areas fo 8, provided that such
establishment shall b ibite i ains at the [8ame time or in the same
retort as non-human r i

2. Any establishmg

remains prior to April 1,
2008, shall be require caused by the addition or
replacement of one (1 r hip of the establishment.
This paragraph (25)(B)2. shall not apply if only the owners of the stock of a corporatlon changes.

3. In no event shall any licensee or licensed establishment cremate human remains in the same
retort used for cremating non-human remains].

[26)] (19) All documents required by this rule to be maintained, shall be maintained on the premises of the
Missouri licensed funeral establishment for two (2) years from the date the record was created. All documents
required to be maintained by this rule may be maintained electronically, but all documents shall be stored in
such a manner to allow access by the board and so the board, or its assignee, may easily and timely obtain hard
copies or electronic copies in a format easily readable by the board, or its assignee.

[27)] (20) Each funeral establishment shall maintain a register log [as defined by 20 CSR2120-
1.040(21).][The log shall be kept in the preparation or embalming room of the Missouri licensed
funeral establishment at all times and in full view for a board inspector. If the funeral establishment
does not contain a preparation or embalming room,] [the log shall be kept] on the premises of the
licensed funeral establishment and shall be easily accessible and in full view for a board inspector. A register
log shall [contain the information required by 20 CSR 2120-1.040(21)]. , include the following:

(A) The name of the deceased;

(B) The date and time the dead human body arrived at the funeral establishment;

(C) The date and time the embalming took place, if applicable;

(D) The name and signature of the Missouri licensed embalmer, if applicable;

(E) The name and signature of the Missouri registered apprentice embalmer, if any;

(F) The Missouri licensed embalmer’s license number, if applicable;
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(G) The Missouri apprentice embalmer registration number, if any; and
(H) The name of the licensed funeral establishment, or other that was in charge of making the
arrangements if from a different location.

[28)] (21) No dead human body shall be buried, disinterred, interred, or cremated within this state or removed
from this state, unless the burial, disinterment, interment, cremation, removal, or other authorized disposition, is
performed under the direction of a Missouri licensed funeral establishment or Missouri licensed funeral
director, unless otherwise authorized by law. If the disinterment does not require legal notification to the county
coroner or medical examiner, a funeral director’s presence may not be required. Nothing in this rule shall be
interpreted to require the use of a Missouri licensed funeral establishment or director if the person(s) having the
right to control the incidents of burial request or determine otherwise, provided that this provision does not
exempt any person from licensure as required by Chapter 333, RSMo. Any licensed funeral establishment or
funeral director that makes arrangements for an unlicensed person to transport dead human bodies
within the state of Missouri, or out of this state, is responsible for the conduct of the unlicensed person.

[29)] (22) A licensee shall be prohibited from knowingly using, placing, or including any false, misleading,
deceptive or materially incorrect information, or assisting or enabling any person to provide such information,
on a death certificate filed in the state of Missouri.

[30)] (23) Whenever a dead human body is donated to a medical or educational institution for medical and/or
scientific study and arrangements for return of the body to the legal next of kin have not been made, then
delivery of the body to the medical or educational institution shall constitute final disposition. If, however,
arrangements for return of the body to the legal next of kin have been made, then final disposition shall be the
burial, interment, cremation, or removal of the body out of this state, after the medical or educational institution
has returned the body. :

[31)] (24) The rules in this division ar¢ declared severable. If any tulesei.section of a rule, is held invalid by a
court of competent jurisdiction op by the Administrativesearing Commission, the remaining provisions shall
remain in full force and effectinless otherwise détermined by fa court of conipetent jurisdiction or by the
Administrative Hearing Commission. ’

AUTHORITY: sections 333.061 and 333.121, RSMo Supp. 2008 and sections 333.091, 333.111, and 333.145,
RSMo 2000.%* This rule originally filed as 4 CSR 120-2.070. Original rule filed Oct. 17, 1975, effective Oct. 28,
1975. Amended: Filed Aug. 16, 1976, effective Dec. 11, 1976. Emergency rule filed Nov. 9, 1978, effective Nov.
20, 1978, expired Feb. 11, 1979. Rescinded and readopted: Filed Nov. 8, 1978, effective Feb. 11, 1979.
Rescinded and readopted: Filed Jan. 13, 1982, effective April 11, 1982. Amended.: Filed Aug. 6, 1982, effective
Nov. 11, 1982. Amended: Filed Sept. 12, 1985, effective Dec. 26, 1985. Rescinded and readopted: Filed May
28, 1987, effective Sept. 11, 1987. Amended: Filed June 24, 1988, effective Sept. 29, 1988. Amended: Filed
Sept. 6, 1988, effective Dec. 11, 1988. Amended. Filed Sept. 6, 1989, effective Dec. 28, 1989. Amended: Filed
Dec. 4, 1989, effective March 11, 1990. Amended: Filed Sept. 5, 1990, effective March 14, 1991. Amended:
Filed March 4, 1991, effective Sept. 30, 1991. Amended: Filed Aug. 15, 1991, effective Jan. 13, 1992. Amended:
Filed Dec. 14, 1992, effective June 7, 1993. Amended: Filed Nov. 29, 1994, effective July 30, 1995. Amended.:
Filed Sept. 3, 1996, effective April 30, 1997. Amended: Filed Nov. 1, 2001, effective April 30, 2002. Rescinded
and readopted. Filed Dec. 31, 2003, effective July 30, 2004. Moved to 20 CSR 2120-2.070, effective Aug. 28,
2006. Amended: Filed Nov. 15, 2007, effective May 30, 2008. Amended: Filed April 8, 2009, effective Oct. 30,
2009.

*Original authority: 333.061, RSMo 1965, amended 1981, 2001; 333.091, RSMo 1965, amended 1981,
333.111, RSMo 1965, amended 1981, 1993, 1995; 333.121, RSMo 1965, amended 1981, 2007, and 333.145,
RSMo 1981.
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