OPEN MEETING MINUTES
Missouri State Board of Embalmers
and Funeral Directors

December 8-9, 2009
InterContinental Kansas City at the Plaza (Fairmont)
401 Ward Parkway — Room 141
Kansas City, Missouri

Tuesday, December 8, 2009 9:30 a.m.

The meeting of the Missouri State Board of Embalmers and Funeral Directors was called to
order by Martin Vernon, Chairman, at 9:30 a.m. on Tuesday, December 8, 2009 in the
Fairmont meeting room of the InterContinental Kansas City at the Plaza (Fairmont), located
at 401 Ward Parkway, Kansas City, Missouri.

Roll Call

Board Members Present

Martin Vernon, Chairman

Gary Fraker, Vice-Chairman

Todd Mahn, Secretary

John McCulloch, Member (was absent intermittently through today’s meeting)
James Reinhard, Member

Joy Gerstein, Public Member

Staff Present

Becky Dunn, Executive Director

Tabatha Lenzini, Licensure Technician
Earl Kraus, Senior Legal Counsel
Sharon Euler, Assistant Attorney General

Approval of Agenda

A motion was made by Todd Mahn and seconded by Gary Fraker to approve the open
agenda. Motion carried with all voting in favor with no votes in oppasition. John McCulloch
was absent for this portion of the meeting.

Closed Meeting

Motion was made by James Reinhard and seconded by Joy Gerstein to move into closed
session and that all records and votes, to the extent permitted by law, pertaining to and/or
resulting from the closed meeting be closed pursuant to Section 610.021 Subsection (14) and
324.001.8 RSMo for discussing educational transcripts and/or test scores and/or complaints
and/or audits and/or investigative reports and/or other information pertaining to the licensee
or applicant for licensure; Section 610.021 Subsection (1} RSMo for discussing general legal
actions, causes of action or litigation and any confidential or privileged communications
between this agency and its attorney; Section 610.021 Subsection (1) RSMo and 324.001.9
RSMo for deliberation on discipline; Section 610.021 Subsection (3) RSMo discussing hiring,
firing, disciplining or promoting an employee of this agency; Section 610.021 Subsection (13}




RSMo for making performance ratings pertaining to individual employees; Section 610.021
Subsection (7) RSMo for reviewing testing and examination materials; Section 610.021
Subsection (14) and Section 620.010.14 Subsection (5) RSMo for proceedings required
pursuant to a disciplinary order concerning medical, psychiatric, psychological, or alcoholism
or drug dependency diagnosis or treatment of specific licensees; and Subsection of 610.021
RSMo for the purpose of reviewing and approving the closed minutes of previous meetings.
Motion carried with Gary Fraker, Todd Mahn, James Reinhard and Joy Gerstein voting in
favor with no votes in opposition. John McCulloch was absent for this portion of the meeting.

Wednesday, December 9, 2009 — 9:00 a.m.
The meeting of the Missouri State Board of Embalmers and Funeral Directors was called to
order by Martin Vernon, Chairman, at 9:30 a.m. on Wednesday, December 9, 2009 in the
Fairmont meeting room of the InterContinental Kansas City at the Plaza (Fairmont), located
at 401 Ward Parkway, Kansas City, Missouri.

Roll Call

Board Members Present
Martin Vernon, Chairman
Gary Fraker, Vice-Chairman
Todd Mahn, Secretary
James Reinhard, Member
Joy Gerstein, Public Member

Board Members Absent
John McCulloch, Member (absent for the entirety of today’s meeting)

Staff Present

Becky Dunn, Executive Director

Tabatha Lenzini, Licensure Technician
Earl Kraus, Senior Legal Counsel
Sharon Euler, Assistant Attorney General

Approval of Minutes

December 2-4, 2008 Open Meeting Minutes

Motion was made by Gary Fraker and seconded by Todd Mahn to approve the December 2-
4, 2008 Open Meeting Minutes as submitted. Motion carried with Gary Fraker, Todd Mahn,
James Reinhard, and Joy Gerstein voting in favor with no votes in opposition. John
McCulloch was absent for this portion of the meeting.

December 8, 2008 Open Meeting Minutes

Motion was made by Gary Fraker and seconded by Todd Mahn to approve the December 8,
2008 Open Meeting Minutes as submitted. Motion carried with Gary Fraker, Todd Mahn,
James Reinhard, and Joy Gerstein voting in favor with no votes in opposition. John
McCulloch was absent for this portion of the meeting.
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December 11, 2008 Open Meeting Minutes

Motion was made by Gary Fraker and seconded by Todd Mahn to approve the December 11,
2008 Open Meeting Minutes as submitted. Motion carried with Gary Fraker, Todd Mahn,
James Reinhard, and Joy Gerstein voting in favor with no votes in opposition. John
McCulloch was absent for this portion of the meeting.

December 16, 2008 Open Meeting Minutes

Motion was made by Gary Fraker and seconded by Todd Mahn to approve the December 16,
2008 Open Meeting Minutes as submitted. Motion carried with Gary Fraker, Todd Mahn,
James Reinhard, and Joy Gerstein voting in favor with no votes in opposition. John
McCulloch was absent for this portion of the meeting.

July 29-30, 2009 Open Meeting Minutes

Motion was made by Gary Fraker and seconded by Todd Mahn to approve the July 29-30,
2009 Open Meeting Minutes as submitted. Motion carried with Gary Fraker, Todd Mahn,
James Reinhard, and Joy Gerstein voting in favor with no votes in opposition. John
McCulioch was absent for this portion of the meeting.

Executive Director’s Report
Nothing to report at this time

Future Meeting Dates
Nothing to report at this time

The Board reviewed the public’'s comments pertaining to Senate Bill 1, and discussion was
held. A court reporter was present and recorded the discussion. The transcript is a
permanent part of the record and as such a summary of the discussion is not made a part of
the official minutes of this meeting.

SB1 Implementation

Potential Emergency/Non Emergency Rule Discussion

E-Mail from Dewey Akers asking a definition of eligible for the licensure in the scope of
corporation ownership and stating he could not find section 333.330. Motion made by Joy
Gerstein with a second by James Reinhard for the Executive Director to send a letter to Mr.
Akers with the explanations to his concerns. Motion carried with all voting in favor with no
votes in opposition. John McCulloch was absent for this portion of the meeting.

Motion made by Todd Mahn and seconded by Gary Fraker to implement the requirement of
fingerprinting of all licensees at the time of renewal and at the time of initial application.
Motion carried with ail voting in favor with no votes in opposition. John McCulloch was
absent for this portion of the meeting.

Department of Health/Delayed Implementation Electronic Death Certificate
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The board received a letter from Department of Health and Senior Services relating to the
delay of electronic death certificate for additional development and in-house testing.

Open Discussion — Dialogue with General Public Attending Open Session Continuation
and/of Completion of any Unfinished Open Session Business

Mr. Otto stated the MFDEA legislative day at the capital will be February 23 starting at 10:00
a.m.

Mr. Otto stated the convention this year is the first week in May in Kansas City, back with
Kansas and Nebraska.

Adjournment

A motion was made by Todd Mahn and seconded by Joy Gerstein to adjourn the meeting.
Motion carried with Gary Fraker, Todd Mahn, James Reinhard and Joy Gerstein voting in
favor with no votes in opposition. John McCulloch was absent for this portion of the meeting.
The meeting adjourned at 11:45 a.m.

Executive Director: gMd%ﬂMhM

3
Approved by the Board on: q '{ Q’Qf |O
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PROCEEDINGS

CHAIRMAN VERNON: oOkay. we'll call the
meeting to order this morning. And welcome to you all
for being here, but we have a couple of Tittle business
things we have to take care of first. I need a motion
that the Board go out of closed session and go back
into open session.

MR. REINHARD: So moved.

CHAIRMAN VERNON: Jin,

MR. MAHN: Second.

CHAIRMAN VERNON: Todd seconds., Joy?

MS, GERSTEIN: Yes.

CHATRMAN VERNON: Gary?

MR. FRAKER: Yes.

CHAIRMAN VERNON: All E“Eght. We are
back into open session. So I guess let's go ahead and
take care of the formalities first and then we'll do
the approval of minutes and all of those things. Let's
introduce everybody that has joined us today.

I am Martin vernon, Chairman of the
Board. Becky Dunn, our executive director and we'l]l
just start right around the table first (indicating.)

MR. KRAUS: Earl Kraus. I'm general

counsel for the Division of professional Registration,

3
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MR. REINHARD: 1im Reinhard, Board
member .

MS. GERSTEIN: Joy Gerstein, public
Board member,

MR. FRAKER: Gary Fraker, Board member.

MS. CLARKSON: Connie Clarkson. I'm
director of budget and legislation for the Division of
pProfessional Registration.

MR. LAGER: Kevin Lager. I'm an
inspector for the Kansas ity area.

MR. MAHN: Todd Mahn, Board member.

MS. EULER: Sharon Euler, assistant

Attorney General.

MS. LENZINI: Tabatha Lenzini, Board
staff.

CHAIRMAN VERNON: All right. If you
would just start right back here (indicating) and

introduce yourselves, please.

MR. PIERCE: Steve Pierce with

Muehlebach Funeral Home here in Kansas City.

MR. OTTO: Don Otto, Missouri Funeral
Directors and Embalmers Association and the Missouri

Funeral Trust.

MR. KAISER: Chris Kaiser of

Kaiser-wiegers Funeral Home,
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MR. MCMILLEN: Jason McMillen, Butler
Funeral Home.

MR. GEORGE: Ron George, Daniel E. Reed
and Associates,

MR, LAKIN: Don Lakin.

MR. STALTER: Bill Stalter, Stalter
Legal.

MR. NYE: Todd Nye.

MS. BLAKE: Rebecca Blake from Centers
Life.

MS. BATTAGLER: Amy Battagler, Stewart
Enterprises.

CHAIRMAN VERNON: A1l right. And,
again, we're glad both and everyone and all are here,
so -~ thinking and talking at the same time, it doesn't
work.

one other matter of business that we
need to attend to and that 1is it gets very difficult
for our gracious court reporter to do her job when we
all speak at the same time and she's trying to make
very good transcription of all of this. So if everyone
would, when you speak we're actually going to ask that
you come up to the table so the microphone will pick
you up well, We would like for it to be spoken and

speaking direct to the point.

5
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The side conversations are just really
giving a hard time to take care of the minutes and
notes that have to be taken care of. So we really
wou'ld appreciate that effort. So if everybody will
kind of go by those game rules, it will be greatly
appreciated.

So what else?

MS. DUNN: Did you do that (indicating)?

CHAIRMAN VERNON: ©h, No, I haven't.
we introduced them all. we need a role call just to --

for the officialness of all of this so Martin vernon is

here.
Gary Fraker.
MR. FRAKER: Here,
CHATIRMAN VERNON: Todd Mahn.
MR, MAHN: Here,
CHAIRMAN VERNON: John MccCulloch.
MS. DUNN: Absent,
CHAIRMAN VERNON: James Reinhard.
MR. REINHARD: Here,
CHAIRMAN VERNON: Joy Gerstein,
MS. GERSTEIN: Here,
CHAIRMAN VERNON: A1l right. I need a
motion to approve the agenda.
MR. MAHN: Motion,

6
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CHAIRMAN VERNON: Todd makes the motion,

MR. FRAKER: Second.

MS. GERSTEIN: Second.

CHAIRMAN VERNON: We got half -- you
were both at the same time, so who gets it?

MS. GERSTEIN: Give it to him.

CHAIRMAN VERNON: Give it to Gary. So
Gary's the second. Joy?

MS., GERSTEIN: Yes.

CHAIRMAN VERNON: Mr, Reinhard?

MR. REINHARD: Yes.

CHAIRMAN VERNON: A1l right. So now we
need a motion to approve the minutes,

MR. REINHARD: So moved.

CHAIRMAN VERNON: Mr. Reinhard so moved,

MS, GERSTEIN: (Nodded head.)

CHAIRMAN VERNON: Joy seconds., Gary?

MR. FRAKER: Yes.

CHATRMAN VERNON: Todd?

MR, MAHN: Yes,

CHALRMAN VERNON: A1l right. oOkay.
First order of business is Senate Bill 1
implementation. There is an emergency rule laying
there sonewhere. The first one I have in my hand is a

draft rule, not approved, It's the annual reporting
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for contract fee may be collected from purchaser.

so from the Board members, any
discussion about that one?

MR. MAHN: No.

CHAIRMAN VERNON: It says, Annual
reporting for contract fee may be collected from
purchaser, oOkay. Everybody seems to be happy with
that one around the table. Anybody out there in the
public have a comment about that? bon's giving the
high sign.

MR, STALTER: Just to be clear that the
seller can charge the $36 on top of a purchase price of
the preneed contract?

MR. KRAUS: T think that's why the Board
asked that we draft the rule is to make it absolutely
clear that you can do that.

CHAIRMAN VERNON: Any other gquestions?

I will entertain a motion for this one,

MR, FRAKER; So moved.

CHAIRMAN VERNON. Gary sO moves.

MS. GERSTEIN: (Nodded head.)

CHAIRMAN VERNON: Joy's shaking her head
second., Jim?

MR. REINHARD: Yes.

CHAIRMAN VERNON: Todd?

8
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MR, MAHN: Yes,

CHAIRMAN VERNON: oOkay. That takes care
of that. The next one I have in my hand says,
Activities that do not constitute preneed, proposed
rule.

Mr. Lakin?

MR. LAKIN: cCan I make a comment,
please? You just voted on a motion. I think the Board
needs to he very careful voting on a motion with only
five of you here,

Four thirty-six -- or Senate Bill 1
operates under Robert's Rules of order. Three
thirty-three says that it takes three to take a quorum.
I think it's a very dangerous thing for you all -~
because a quorum 1is one over half and it makes no
difference if you have 100 members.

You're now strapped with 10 members on
this board. Even though you haven't got them here, the
Senate Bi11l No. 1 requires 10 members. And I think you
really need to be careful for your own good, or explain
to me why I'm out of 1ine on saying this.

MR. KRAUS: well, I think as you said,
the Chapter 333 provides that three members of the
Board constitute a quoruit.

MR. LAKIN: Four thirty-six says you're

9
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going to operate under Robert's Rules of Order too.

MS., EULER: But --

MR, KRAUS: And if you're doing that in
determining what your quorum is, the statute is going
to determine -- I mean, that's the law.

MS. EULER: And there is an old case in
the state of Missouri back in the 1880s or so that
dealt with that specific question. That clarified that
what the statute says is a quorum is what constitutes a
guorum, regardless of how many members are on the
hoard. And if the board does not have all of the
members that the statute requires appointed, that
doesn't matter. Wwhat the statute says is what
controls.

MR. LAKIN: It also says on the first
page of the rules of 436, it says that it will operate
under Robert's Rules of oOrder too.

MS. EULER: Right,

MR. LAKIN: So I think --

MS, EULER: And I think if you Took --
if you --

MR. LAKIN: Wwhat I'm saying is I think
that this is something that could be challenged.

MS. EULER: And I --

MR. LAKIN: I really do.

10
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MS. EULER: I think if you look at
Robert's Rules of oOrder, and I have not looked at that
section recently, but my recollection is that it says,
or as may be established.

MR. LAKIN: Yes, but why do we have --
there's another thing that I want to bring up while
we're talking about this. with this three -- this is
something that needs to be changed by the Board, this
three, because Tet me tell you what could happen,

You could have two funeral directors and
Joy, and that would constitute a quorum, making a
decision about me as an embalmer that I did not embalm
a body right. And you got two funeral directors and a
public member who basically is not involved by statute
on technical issues. And you got two funeral directors
who are not embalners making a decision on the embalmer
when you get down to that three business.

and I really didn't realize that was in
there until I got to studying and got into this and got
into Robert's Rules of Order and into that quorum
business that it was 1in the statute that said it was
just three. But it's just --

MR. REINHARD: Have you done something?

MR. LAKIN: Huh?

MR. REINHARD: Have you done something

11
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embalming-wise that we need --

MR. LAKIN: Yeah, I have. And I'm so
worried about it and I want just embalimers there so
they'11 understand.

But anyway, I want to bring that up
because I think -- I don't know, but I think this could
be a point that some big firm -- no little firm's going
to take this guorum business on -- but some big firm.
And I think it's something that you really -- protect
the Board or what they do. That's just my opinion of
it and I've done a Tot of reading on it the last ten
days believe it or not.

MS. EULER: Don, reading from Robert's
Rules of order, In all committees and boards, the
quorum is a majority of the members of the board or
committee unless a different quorum is fixed.

MR. LAKIN: Yes,

MS. EULER: By the by-laws, by rule,
and, in this case, by statute.

MR. LAKIN: But I'm not too sure that --
why did they even put Robert's Rules of order in 436 if
it was already in 3337

MR. KRAUS: well, there's a lot of other
rules within --

MS. EULER: Right.

12
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MR. KRAUS: -- Robert's Rules of order
about --

MS. EULER: Procedure.

MR. KRAUS: -- proceeding in the
meeting, how to do things --

MS. EULER: Right,

MR, KRAUS: -- how to take votes,
motions that sort of thing. And you mentioned early
about, I think, that the Board should address or change

that three as a quorum. You mean the legislature, I
assume?

MR. LAKIN: Yes. Yes,

MR. KRAUS: As to raising concerns about
going forward in this manner, are you saying that you
believe the Board doesn‘t have authority to go forward
and shouldn't on anything? Or are you just saying this
is a concern to be aware of --

MR. LAKIN: I'm saying this is a concern
to be aware of and make some -- in other words, and
God, I don't mean this the way it's going to come out,
but if you make some silly decision that the big
boys -~ not us 1ittle funeral directors that are having
trouble, but the big boys who got the attorneys to go
after, they can come after and say, Hey, what they done

was not -- was not right to do because there was only

13
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five of them there to do it. There wasn't six of thenm
there to do 1it,

MR. KRAUS: That's one more point they
can raise in their Tawsuit,

MR. LAKIN: Yes, That's correct.

MR. KRAUS: All right.

MR. LAKIN: And, again, I'm just sort of
protecting the Board, You know I watch out for you
folks.

CHAIRMAN VERNON: We appreciate that
too. We need all the help we can get,

MR, LAKIN: can I have a free cup of
coffee now?

CHAIRMAN VERNON: You may. And I
haven't bit into mine yet, but the cookie
recommendation is great they say, so have a cookie,

Al1 right. We have had some others join
us and we always like to know who everybody is so you
all know who everybody is. So Mr. Meierhoffer, would
you mind introducing yourself?

MR, MEIERHOFFER: Sure. I came up by
dog sled. we're from St. Joe. Mike Meierhoffer from
Meierhoffer rFuneral Home and Crematory. And boy, it's
bad up north, 1'11 tell you, and the roads are worse,

CHAIRMAN VERNON: we've heard that.

14
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MR. MEIERHOFFER: 1It's good to be here,
we started out at 7:00.
MS. EULER: TIs I-29 open how or --
MR. MEIERHOFFER: North of st. aée is

closed.

MS. EULER: Because I had heard it was
closed north of pPlatte City because of a wreck,

MR, MEIERHOFFER: I heard that. I think
we beat that part,

MS. EULER: Okay.

MR. MONTEGNA: Eric Montegna with
Meierhoffer Funeral Home and Crematory.

CHAIRMAN VERNON: Glad you gentlemen are
here. Ma'am, will you introduce yourself?

MS. JERNIGAN: I'm Jen Jernigan and I
represent Security National Life and I came from
st. Louis this morning,

CHAIRMAN VERNON: Thank you. A1l right.

Okay. Back to where we were rolling.
The proposed rule, Activities that do not constitute a
preneed. Everybody got that one?

MR. KRAUS: Yeah. That one -~ if I may,
that's one that was before the Board previously, was
previously approved by the Board, and then there was

some further discussion about whether to do an

15
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additional rule that addresses that you don't have to
pay a contract fee -- per contract fee when there's not
a preneed contract.

And we went back and Tooked at that and
looked at this rule, Activities that do not constitute
a preneed contract, and thought that that addressed
that issue because if there's not a preneed contract,
there's no fee to pay. And so we came back to the
Board after that, talked about this again.

And in looking with Connie and with the
pivision in getting ready to file this rule, then we
were looking back in our notes and trying to determine
what the final decision was on this rule. And what I
believe -- I have what I believe the decision was, but
we weren't absolutely sure. So we had to come back and
make sure that it's okay with the Board for us to
proceed as we think you've directed us to proceed.

And that 1is not to make any additional
changes to this rule. oOther than I think, it says
"and" on sub 2 and that should probably be "or" so that
each of these things independently are not preneed
contract. You don't need all of them together. But
outside of that, I think it's just a resign-off on
something the Board has seen before.

CHAIRMAN VERNON: Okay.

16
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MR. KRAUS: Does that make sense?

CHAIRMAN VERNON: It does. So would you
Tike a resign-off on this one or you think it's okay?

MR. KRAUS: Unless someone thinks we
should change it in some way.

CHATIRMAN VERNON: Okay. Any comnents
from --

MR, KRAUS: Again, I think -- I think

from what you have before you, the only change that I

1] 1)

would recommend is changing the "and"™ in sub 2 to "or".

CHAIRMAN VERNON: Okay. Anybody have
comments? Anybody in the general public have a comment
on this one?

MR. STALTER: What we're trying, again,
is to clarify, is on a spend down, a family cones in
and they have an insurance policy. They can make an
assignment to the funeral home and the funeral director
to be the beneficiary. That does not bring that
contract or that arrangement under 436,

MR, KRAUS: That alone does not.

MR. STALTER: Okay.

MR. KRAUS: That's my understanding.

And we tried to address that in three.

MR. MEIERHOFFER: Can I ask a question?

CHAIRMAN VERNON: Yes, sir,

17
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MR, MEIERHOFFER: So you're saying you
can give a funeral director an insurance policy, but
with no delineation of merchandise and services?

MR. KRAUS: I'm saying if you also
have -- if that's in exchange for a preneed

arrangement, then you have a preneed contract.

MR. MEIERHOFFER: Right.

MR. KRAUS: But if you don't also
have -- if they just really 1like you, want to make you
the beneficiary of their insurance éoiicy, then they

can do that.

MR. MEIERHOFFER: And that is not a

preneed contract.

MR. KRAUS: Not a preneed contract by
itself.

MR. MEIERHOFFER: Okay.

MR, OTTO: That -- Don Otto. That begs
the question: 1If an inspector comes into a funeral

home and sees five policies sitting in a file where
that funeral honte has been made the beneficiary and
there is no preneed contract, will that funeral home
get in trouble for not having a preneed contract?
CHAIRMAN VERNON: I would say no.

MR, OTTO: That's not something -- I

mean --
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MR, KRAUS: without some other evidence
of something, you know, going afoul, you know, some
kind of fraud or something that, no, I don't think so.

MR. OTTO: I mean, if that's the case,
that's not a problem. My concern is the funeral home's
going to get -- going to get said, well, we know that
you promised -- I mean, why are you, Mr. Funheral home,
on this contract for beneficiary? well, because you
have promised to provide goods and services in the
amount of that contract. well, there -- now you have a

contract,

MR, KRAUS: Well, there would have to be

evidence of a contract, If there's no evidence of a
contract, then -- I mean, the Board, to take any action
against anyone, has to show evidence of the violation.

CHAIRMAN VERNON: I would challenge part
of your verbiage of going to give goods and services
for -- you were correct in the contract, but to say
it's all of the contract? Maybe, maybe not. I mean,
depends on the circumstances.

MR. OTTO: That would be the reason I
would think the State Board could be upset about that.
Because you have a $50,000 1ife insurance policy where
the funeral honie's been made the beneficiary, and

there's no evidence as to what the consumer is going to
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get in exchange for doing that.
MR. MEIERHOFFER: Mr. Chairman --
MR. KRAUS: B8ut you can't -- you can't

prohibit people from doing that if they choose to do

that.

CHAIRMAN VERNON: Mr., Meierhoffer.

MR, MEIERHOFFER: My answer to that,
bon, would be, as a prudent businessman I would
certainly make a note in the file of why T had it and

the fact that there weren't any prearranged conditions.

MR. OTTO: And is that now a contract?
vou have a note in the file --

MR. MEIERHOFFER: No. No. I'm saying
there isn't. I'm just -~ that's what I'm saying. I'm
saying there isn't a contract.

MR. OTTO: I'm just worried about
funeral homes getting in trouble down the line. Wwhen
they've got a note in the file that says, Mrs. smith
came in, made me the beneficiary of the $10,000 policy.
I told her that we would apply that $10,000 to her

funeral at the time she dies.

MS. EULER: bpon't people do that all the
time?

MR. MAHN: Yes,

MR. OTTO: Oh, yes. And if the State
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Board's not going to go after a funeral home for not
having a preneed contract that meets the Chapter 436
requirements, that's fine. But if they decide, well,
gosh, that sounds Tike a contract to me because you've
promised something in exchange for something; you
better have a 436 contract.

MR. KRAUS; I mean, I think to the
extent you raise a concern as to whether there really
is a contract or not, I think that's a valid concern.
I think that's a case-specific analysis as to who did
what, who filled out what, who signed what, what does
it say, as to whether there 1is a contract or not.

But I think what this is saying is -~ it
says that when there's not a contract, there's not a
contract. If -- if you're saying, well, yeah, but
there's this indicator that there really is a contract
and there's this other indicator that this really is a
contract, well, then you Took at whether there really
is a contract or not. And I think the Board would
still Took at that because there's, you know, a million
different situations out there,.

But someone purely coming in and making
someone a beneficiary of their Tife insurance policy,
people can do that. If you wanted to make me the

beneficiary of your Tife insurance policy, you can do
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that if you wanted to. As counsel I wouldn't
necessarily advise someone to do that when they're not
getting anything in exchange, if they want something in
exchange, but it's their choice to make that
designation if they want to.

MR. STATLER: But I'm going to take a
different tack. 1I've been using these forms for years
because we get into the counties, they want to know why
the funeral home has accepted that insurance policy.

So I usually give the funeral home two
forms; one is the assignment form regarding the
beneficiary, the other is just a one-page document that
says these are the circumstances where I'm accepting
this. And the one promise I'm making is that at the
time of death, if this policy is still outstanding and
you wanted me to apply it, it gets applied to at-need
cost of goods and services. And it does create a
contract if what I'm hearing is -- is that a preneed
contract? I don't think so.

MS. EULER: No.

MR, KRAUS: I don't think so either.

MR. STALTER: But it 1is --

MR. KRAUS: And I think you're trying to
clarify that from the git-go --

MR. STALTER: Yes,

22
TIGER COURT REPORTING, LLC
573.886,8942 tcr@tigercr.com




W e NS

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

OPEN MEETING 12-09-2009

MR. KRAUS: -~ and that's a good
practice to avoid confusion later on,

MS. EULER: Right.

CHAIRMAN VERNON: One of the words that
kind of flowed around here yesterday -- we were looking
at that and Gary used a comment to me because we kind
of get tripped up in some of this language -- was,
That's really just a receipt for insurance. And I Tlike
that, I think that makes sense.

MR, STALTER: 1I'm disclosing why I'm
accepting it --

CHAIRMAN VERNON: Yeah.

MR. STALTER: -- but it also gives the
family protection; here's what I'm going to do with it.
But also the public administrator will want to know
that you just haven't taken a gift. I mean, you know,
the way they look at it, they want to know have you
received -- has the family received consideration for
making that assignment.

well, really what it is, they're just
excluding that asset. And that's what they just need
to know, that the asset has been excluded, not
available.

CHATRMAN VERNON: Sure. Mr. Otto.

MR, OTTO: I guess my point boils down
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to C. It would be nice if it said one more thing,
that -- what it says, see, 1is that naming a funeral
establishment as the beneficiary of a Tife insurance
policy outside of a preneed contract. what would be
nice, if it said being made a heneficiary of an
insurance policy in and of itself, you know, does not
require a contract.

This says it's not preneed if you're
made a beneficiary outside of a preneed contract. It

would be nice if it had one more step that said just

because a funeral director is named -- you khow, that
does not -- you know, it's the other thing. Wwhen is a
contract required? It would be nice to have it clear

that if you're made the heneficiary, it doesn't require
a contract.

CHAIRMAN VERNON: Any more comments from
that thought?

Do you all -- I mean, I know it's the
Board, but are you all comfor£ab1e with this as it
stands? would those comments being added to --
- MR. KRAUS: Me?

CHAIRMAN VERNON: Uh-huh.

MR. KRAUS: I have them.

CHAIRMAN VERNON: Anybody from the Board

feel that we need to review C again and --
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MR. KRAUS: I think towards Don's last
point, I think that's really a separate matter. I
mean, I think what he's going towards is when do you
have to have a contract, not whether something is a
contract. And I think that's a different matter and we
could look at that too, but I think that's separate
from what we're doing --

CHAIRMAN VERNON: oOn this one. oOkay.
one last time. Getting ready to go, as the auctioneer
said. Speak now or forever hold your peace. Somebody
make a motion.

MR. MAHN: I make a motion.

CHAIRMAN VERNON: Todd makes a motion,

MS. GERSTEIN: I'11 second.

CHAIRMAN VERNON: 3Joy seconds.

MS. GERSTEIN: With the change that you
recommended changing and --

MR. KRAUS: 1Into or?

MS. GERSTEIN: Yeah.

CHAIRMAN VERNON: oOkay. Gary?

MR, FRAKER: (Nodded head.)

CHAIRMAN VERNON: Yes. 3Jinm?

MR. REINHARD: Yes.

CHAIRMAN VERNON: A1l right. That takes

care of that one. A1l right. Mr. Stalter, you had
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sent some comments in that I am assuming that you would

Tike to address and speak to.

MR, STALTER: We are talking about a
letter?

CHAIRMAN VERNON: Uh-huh.

MR. STALTER: Yes. And --

CHAIRMAN VERNON: Why don't vou puli up
to the desk there, if you don't mind, where she can

really hear you.

MR. STALTER: And I'1] even use Don's
comments. I don't mean -- well, part of this is we can
get back and forth about what this law actually says,
and we attorneys can disagree about it, but it reaily
comes down to a point where the Board has to start
developing some policies. What is the intent?

otherwise, when you get down to trying
to apply this law according to +its terms, you're going
to get caught between ambiguities, disputes. And going
to Mr. bakin's comments, if you come with an
interpretation and apply that, that the big guys don't
agree with, then you will be challenged, you will waste

resources.

And the industry is just confused. So
it really comes down to, you know, for the next year

and a half we've got to work through this statute and
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its conflicts and so forth. And then there are
probably some key issues that really we need some
guidance on and you need input from all, I guess,
sectors of the industry. Because this transaction is
far more complex than a lot of people understand.

And my ‘intent with the attorney's forum
was -- to me it looked 1ike we were getting emergency
rutes which were kind of formulating policy decisions
that -- you know, I disagree with some of them. But it
gets down to, you know, do I really fight it now, this
emergency rule. If it gets applied to one of my
clients, then I'11 just cut your legs out from
underneath you, and I've done that for vears. I really
don't want to do it anymore.

1'd really rather start developing where
we want to go with this, but I don't know how to get it
across to the Board. Do I go through the attorneys?

Do I go before the Board? How do we do these kinds of
discussions?

And, I mean, I'm frustrated. I know a
Tot of other people are frustrated. So I really have
to put it back to the individual Board members. You
know, we ~~- last summer we did raise this question: Is
it appropriate for the Board to be really watching its

own business? And we gave the Division the opportunity
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to take it away from you. The consumer advocates had
the opportunity to take it away from you. And, you
know, they made the right decision. It really needs to
be an industry board watching over preneed
transactions.

But we need to avoid the things that
happened, like with Gegner and the FTC, If you try to
apply these rules the way they're written today, there
will be Titigation and we will waste resources. That's
my point and I don't --

vou know, I've tried different ways to
try to present those issues to the Board and, you know,
I'm kind of stymied at this point. How do we develop
discussion? You may not agree with what I would do for
policy. And I don't have to go any further than the
cemetery regulation as an example.

And, you know, to say, write that up and
present it to the Board, I don't have a horse in the
race. You're asking me to spend a great deal of time,
and T have done that, only to have it shot down before
it ever got into the public discussion. So, you know,
I've had to put it back. You Board members are the
ones who will, you know, have to take the charge. How
are you going to do it? I don't know.

MR. REINHARD: Bill, did you have any
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Tuck with that attorney forum that --

what happened to that, Martin? I
thought we were going to get Earl and --

CHAIRMAN VERNON: Just with all the

licensing and stuff, it just --

MR. KRAUS: Biil and I talked about that
and it is my understanding -- I can tell you where I'm
coming from on that because I think 8i11 had a

different understanding --

MR. STALTER: Yeah.

MR. KRAUS: -- 1in that -~- I think what
8i11 was hoping to do, and correct me if I'm wrong, was
to get together with counsel and discuss different
issues that either he or -- that he's aware of in the
industry that exist in Senate 8111 1 and develop ways
to address those either through rules or policies or
procedures or whatever, and then present those to the
Board from that group.

It was my understanding that we would
Jook at proposals that the industry has and determine
Tegally whether we think those are viable and if they
are, then they can take it to the Board. And even if
they're not, they can take them to the Board with the

understanding that counsel thinks they're not legally

viable.
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Now, I think the difference in those
approaches 1is in the first instance, counsel's
participating in creating a recommendation, creating a
proposal, signhing off on it to some extent, if hot
completely. In the second instance, counsel is simply
giving advice as to how they think -- what the
legalities are of a proposal that's already been
prepared by those in the industry.

I see a big difference between those two
in that in my role as counsel to the Board, I don't
think that includes generating and creating proposals
in the first instance. I think it -- to the extent
proposals are presented to the Board, that iF you say,
Earl, or Sharon, what do you think about that, is that
legal, then I'11 tell you what I think.

But I think if I am creating the policy,
the proposal, the policy that is behind it, the theory
that's behind it, then am I promoting that and is the
Board going to look at that and say, Boy, Earl thinks
that's -- not legal, but he thinks that's a really good
idea, and that therefore, that's the way you should go.

And is that appropriate influence on the
Board? T don't think it is, so I don't even want to go
there, I want to stick to, Is this a legal thing or

not? And then within what's legal, you can do whatever
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you decide to do. And if you decide not to go with,
you know, legal advice, that's your choice too, but
you're aware of what the legal advice is,

And Bi1l and 1 talked about this at
Tength that that's where I‘m coming from and that's how
I interpreted the directive of the Board. And so now

we're here today to talk about what we're going to do.

MR. STALTER: Wwe're on the same page.
In essence, I -- I mean, I was asking Earl, asking
Sharon, we need to start talking about policy issues.

It's the right answer. It really shouldn't be the
attorneys; it should be the Board.

CHAIRMAN VERNON: And I agree,

MR. STALTER: But, you know, I would say
in the past in the rush to get to things, a lot of
these energency rules reflect a policy decision which,
you know, is hard to reverse. And I would agree that,
you know, the top priority had to be to keep people 1in
business, address the licensing issues.

But then, you know, a lot of the issues
addressed +in the emergency rules go well beyond that,
And you spent a lot of time 1in, what I consider to be,
restating the law or restating ambiguity. And I really
don't have problems with some of them, but I don't know

why we're spending so much time oh certain issues,
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rather than, you Know, trying to clarify where we're
going to go next.

And it seems to be the agenda is to
begin enforcement and audits. And I guess what I would
say is if you attempt to apply some of these provisions
strictly, then you're just going to be engaged in
Tawsuits or disputes with key sellers or firms out

there who will take it on,

And I said that's premature at this
point. You do have to get across the point that this
is serious. People have to become informed about the
Taw, but, you know, there are too many gaps in that Taw

to be going out and really implementing audits at this

point.

CHAIRMAN VERNON: oOkay. Questions
anybody?

I might be +inappropriate, but I'm
curious. I mean, do you -- you obviously have some

specific thought in mind that would be really priority

behind your statements.

MR. STALTER: Yeah, I mean, one of the
things is the cemetery. I mean, you're going to have
your hands full just with the funeral industry at this
point and the Ticensing issue with the smaller

operators.
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And one thought I had is that we know
that the Tittle guys have been using bad paper for
years and bon, over the years, has asked for a standard
contract. We know that's a problem out there,

But you can't look the other way. You
know, you've got to start beginning applying this law,
so we need really to resolve a Tlot of these, I guess,
the concerns or what I call technical violations. I
mean, that's one thing. The other is just do they need
some kind of alternative, you know, to the preneed
contract?

But the cemetery exemption is basically,
under what circumstances does the Board see that they
should be regulating a cemetery under 4367 And the
original intent was that -- we know that 214 doesn't
work, why -- we're hoping we'll get there, but really,

should you be regulating cemeteries?

And T know that this 1is an effort to
make i1t more -- the exemption more consistent with the
way the statute reads, but it doesn't work., I mean,

basically, you're -- the only way a cemetery can stay

out of 436 is if it does actual deliberate. It can't

use a trust anymore., This doesn't -- and it doesn't
work. So what I'm -- I go back to you and say what is
your policy about when you should regulate a cemetery
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that makes preneed sales?

CHAIRMAN VERNON: Well, just answering
for myself on that: They are under their own set of
guidelines of what they're supposed to be doing, uniess

they cross the line that those guidelines don't apply

to and fall under our direction. I mean, isn't that
pretty clear in the statute?

MR. STALTER: well, no, nhot in your
regulation. You know, the statute -- what is -- you

know, the exemption that was put into 333 and 436 did
not contemplate what happened to 214. aAnd frankly, we
were hoping that 214 would have trust provisions, would
have ways for cemeteries to sell preheed,

what this requires is that if a -- to be
outside of 436, for a cemetery to be exempt, it has to
put its cemetery preneed sales into an endownent care
trust. well, that doesn't happen. The only thing that
goes 1in an endowment care trust is a portion of the
space sale, not merchandise sales. If they did that
they'd reach 214. That doesn't work.

MR. MAHN: Bil1, is this a -~ on 214 --
because I have a cemetery -- would this be something
that they -- Endowed Care should develop a trust for
that? I mean, it's not our job to develop their trust

for that,.
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MR. STALTER: Sure. I mean, really,
they need -- they have a section in 387 which is to
cover trusted or escrowed sales.

MR, MAHN: Right.

MR. STALTER: And then 385, which s
really supposed to be delayed delivered, that's going
to be delivered as soon as a certain portion of the
purchase price is paid.

MR. MAHN: Right.

MR. STALTER: But really what you picked
up is on 385. It there's delivery before they --
there's a death --

MR. MAHN: Right.

MR. STALTER: -~ they're exempt.

Really, they never know whether the
delivery's going to be made before death. It could be
that, you know, they bought the marker, it's going to
be delivered, you know, within a year, they may die
within a month and that stuff would fall out of this,
so they're back into 436. A cemetery can't plan around
this, I mean, this doesn't give them enough
information or enough of a door to figure out how to
structure their sale or their sales program over on

214,

MR. MAHN: If vou're talking about
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monuments, would a cemetery only fall under 436 or 333

in the event that they were a Ticensed provider and

seller with us and was writing it on a preneed

contract? If they're selling a headstone under 214 as

XYZ Cemetery, then it's under 214 and it's -- it's

Endowed Care's issue to how they trust that. Am I --
MR. STALTER: One thing is that 436

defines funeral merchandise broadly --

MR. MAHN: Right.

MR. STALTER: =-~- inciudes markers and
monunents.

MR. MAHN: Right. If it's in a funeral

preneed contract under a licensed provider. But if a
ceimetery sells a marker or a grave liner or something
under 214 Endowed Care and they're not licensed with
us, we don't really have a lot of jurisdiction.

MR. STALTER: Wwell, wait just a second.
By vour definitions --

MS. EULER: 1If --

CHAIRMAN VERNON: well, I would even

take challenge to that thought that what really would

instigate whether it flows over or not -- I'm shooting
from the hip here, but -- is there has to be funeral
cohnections. In other words, there has to be services,

there -- there has to be something. I mean, I'm
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shooting with Todd here.

MR. MAHN: Right.

CHAIRMAN VERNON: If 1it's just a marker
or whatever, that's supposed to take care of itself
over here (indicating). 1It's just whenever you start
playing on, quote, unquote, our hallowed ground, and
nobody's doing anything about it, then you're under us.

MR. STALTER: Well, then why --

MS. EULER: Wwell --

MR. STALTER: -- when you define 436 to
include markers and monuments?

MR. MAHN: I think you would-define that
because in some circumstances funeral homes would put
those items on their preneed contract. ©Okay? And when
they do so, then they naturally fall under our
jurisdiction. When they decide that they want to put
underneath their cemetery contract, it falls underneath
214. And cemeteries can -- you know, don't have to be
a provider and seller,

MR. LAKIN: Are there a Tot of funeral

homes who put a stone on a preneed that don't have a

cemetery?

CHAIRMAN VERNON: I do,

MR. MAHN: I would assume you could put
anything you want on a preneed under cash advance,
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MS. EULER: And the idea is that if you
buy one of these items, say, a tombstone, if you buy it
preneed, regardless who you buy it from, that's trusted
somewhere. And if it's not trusted under 214, it needs
to be trusted under 436.

MR. MAHN: I don't know really why a
cemetery would -- if they were just a cemetery and they
were writing XYz Cemetery contracts for headstones and
Tiners and things like that, why they would even want
to be --

MR. OTTO: They don't,

MR. MAHN: -- provider and seller?

MR. OTTO: They don't.

MR. MAHN: T don't think they would.

MR. OTTO: They don't want to be, but
the way 436 and 214 fell out, they have to be.

MR. MAHN: I don't think so.

MR, OTTO: Yeah. I think they do.
Because it says if you're selling funeral merchandise,
which includes headstones, vaults and everything, when
such merchandise is not presently required, you're a
preneed,

Now, there's an exception for cemeteries
if it falls under either an Endowed Care or segregated

trust. But 214 got screwed up the last two weeks of
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session and the segregated accounts don't exist
anymore. And the Endowed Care accounts, you can't put
this stuff in. So the way it stands right now --

MR, MAHN: But do we have the
jurisdiction to really debate 2147

MR. OTTO: It doesn't matter. Four
thirty-six -- it says they're under 436 unless 214
takes them out and 214 doesn't take them out anymore,.

MR. MAHN: well, my suggestion would be
on this 436 and 8i11 and other people's concerns --
because one person's concern or the way they want
something, another person don't want it. Like you
said, you know, you and I could maybe agree on five and
disagree on five. I would say a -- my suggestion would
be is to put a group -- select a group of funeral home
owners around the state and spend the next couple of
months putting together top issues, you know, that
you're concerned with. Come to our meeting in March or
april, whenever we have it, and present those things.

I think it needs to be a biased [sic]
group. I don't think it needs to be anybody on this
board or attorney from this board or anything else. I
think it needs to be people in the industry, but not on
this board.

MR. STALTER: I hear you, but, you know,
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part of the -- one of the reasons I wanted to do the
attorneys forum or do something like it is for some of

these operators to hear -- I mean, basically, your

thoughts.

MR, MAHN: Right.
MR, STALTER: And it's really hard for

the industry to hear what you -- how you perceive --

MR. MAHN: Right,

MR. STALTER: -- these laws. And that's
just --

MR. MAHN: And the problem with that is,
is they don't come here and ask. You know, if they

would sit in front of us here and ask us on one
specific thing -- just like you brought up here. You

know, I'm more than happy, and I'm sure the other

members here are too, to answer those things.

MR. STALTER: I know. It's always the
same group.

MR. MAHN: Right.

MR. STALTER: And part of it is how to
get back, you know.

MR. MAHN: Right.
MR, STALTER: Because being truthful,
the industry sees very little of what comes out. And

part of this is they're confused by it. And, you know,
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Don and I are talking to our people and sometimes we're

not in agreement either about what is said.

MR. MAHN: Right.

MR, STALTER: And that's -- you know,
rather than have people rely upon what I say -- that's
one reason for the attorney's forum is -- okay, and I
don't represent some of these folks, but they need to

hear this too,

MR. MAHN: Right. I think it's hard for
us to address issues when we -~ when it's Tike a ghost
in the room. we don't know what -- what issue do you
want? But if somebody will ask us, we'll address it,

but we don't know which one, There's so many, I mean,

what do we -- what do we address?
CHAIRMAN VERNON: Well, just like I just
asked you, give me specifics.

MR. MAHN: Right.

CHATIRMAN VERNON: You know, here's the
big picture, but what are you talking about?

MR. STALTER: You know, but there's also
a lot of innuendo as far as what the issues are. And I
don't know how far to press some of those +issues

either. Because, I mean, we hear what could be, you

know.

And one of the issues that I've pressed
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before and has not gotten anywhere is when we talk
about a direct deposit address., And, you know, I've
got a lot of little cemetery -- funeral homes that, you
know, we -- I've got clients that do this. But they
don't have a facility or a branch in their location, so
they stil11l want to collect those payments and put into
what we set up as a clearing account and then they come
pver to the trust.

But a littie interpretation of what has
come from the Board about that is that that's not

legat. It has -- the payment has to go directly to

trust.

CHAIRMAN VERNON: Wwho said that?

MR. STALTER: Huh?

CHAIRMAN VERNON: where are you getting
that?

MR, STALTER: That is the impression I'm
saying I get.

CHAIRMAN VERNON: TIt's not my
impression. what you just said first is my impression.

MR. STALTER: That it can go into the
clearing account?

CHAIRMAN VERNON: Absolutely.

MR. STALTER: oOkay. Wwell, see, that's

not clear to me though. I don't know far to go into --
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CHAIRMAN VERNON: I don't even know

where that other thought came from.

MR. STALTER: I would say, like, out of

your 12 important changes, some of those issues --

CHAIRMAN VERNON: Uh-huh.

MR, STALTER: -- you know, people
want -- they say, well -- they ask for my opinion and I
say, Well, you know, what you're asking for is to be

able to sue me if I can't figure out what you all

(indicating) say.

MR. KRAUS: Well, an interesting thing
on that is you may -- someone may come to the Board and
ask different board members, what do you think about

this? And what they're getting is that board member's
opinion, not the Board's position. Because that
implicates is that a rule, is it not a rule, is it
properly promulgated, and all that, So, you know, each
board member's or even legal counsel's opinion 1is
really -- that's really all it's worth, It may be
right, it may be wrong. The courts may go one way or
the other.

But I think that another reason why --
that the process does need to be that you need to come
to the Board, express a specific concern or a specific

issue, if they have a proposal as to how they think it
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could be fixed, I'm sure the Board would welcome that.
And then the Board can look at it and if they determine
that they want to do a rule on that, then everyone --
then the world will know what the Board's position is
because then there is a rule.

But otherwise, it's simply, well, here's
what individuals think. Because if you ask the Board
to say, well, I want the Board to take a position on
this today. I would advise them against that because
you're telling them to make a rule without making a
rule,

MS., EULER: Yeah. And even if that's a
list of gquestions or issues, because a lot of the rules
that we've enacted thus far have been enacted based on
calls that have come into Board office. You know, what
do we do with X or what do we do with Y? And so if
there -~

MR. KRAUS: And people brought it up at
the meeting when we were walking through the statute.

MS. EULER: Right.

MR, KRAUS: what about this? Then we
make a rule.

MR. STALTER: And I think -- we in the
industry don't know how many -- which issues are

getting the most attention sometimes. I don't khow. I
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could raise tissues, but I don't know how they are on
your radar screen, whether you see them as important or
not. And sometimes I'm looking for feedback from you
all as well.

You know, funeral directors are really
afraid to step into this -~ this kind of forum that
they may be then targeted for the audit or the next
audit.

MS., EULER: Just Don.

MR. STALTER: This Don (indicating).
Right?

MS. EULER: Yeah,.

CHAIRMAN VERNON: You know what though,
even in that statement, the statement that you just

said, everybody around this table's in that same

scenario,

MR. STALTER: I know. I know.

CHAIRMAN VERNON: I mean, we are the
industry too.

MR, STALTER: I know.

CHATRMAN VERNON: It's not us versus
you.

MR. MAHN: I want to back up what Martin
says. We go home, you know, and we scratch our heads
and we worry about this also, And the Board doesn't
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have secret information where we go home and we're

Tike, Ha ha, we know this and they don't, you know.

we're working through this also, you know. And it's
working --

CHATIRMAN VERNON: I tell everybody that
I talk to, T'm just like you are; I just happen to be
on some peer review group, really, of what we do.

MR. STALTER: Oh, I know. But, I
know -- I know that very well, but a Tot of the
industry doesn't. And it is really how do you get them
to become engaged in the process too? And I khow —-

CHAIRMAN VERNON: Come and talk.

MR, STALTER: ~-- 1it's a problem. I
know. But you know I do. I mean --

CHAIRMAN VERNON: o©h, I know. But where
I see where we're at is just with the things that we've
got to get down to the nuts and bolts,

MR. STALTER: Yeah.

CHAIRMAN VERNON: And really just make
some decisions of what is the best possible scenario to
fix it and go with it,

MR. MAHN: Mr, Chairman, I think one of
the things that would be a relief off of Bill and all
the funeral homes in the state and that they're
concerned about 1s how we're going to address audits.
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I don't know when or how you want to bring that up,
but, you know, I think getting that out of the way
would be --

CHATIRMAN VERNON: ©Okay. Let me go to
bon real quick first.

MR, LAKIN: You know, I want to get back
to something that Mr. Stalter said. I have begged for
20 years for this board to make a preneed contract that

was universal. If I wanted to use 1it, fine, If I want

to use my own contract, that's fine too.

The Attorney General's office -~ and I'm
not getting -- I don't mean this the way it's going to
come out, but it's going to come out anyway.

MS. EULER: You can say it, Don.

MR. LAKIN: The Attorney General's
office has always been the one to block +it. Oh, we
can‘t do that, that's illegal, you'll have to get your
own attorney. The hell with getting my own attorney.
This board can force a contract, a universal contract,
that -- and if Don don't want to use it in his
preneed -~

MR. STALTER: No, no. To take this,
well, proposal from him -- but we'll talk about in
March wherever -- I agree with you. You don't force a
contract or a standard contract on the industry. But
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you can turn it around. You know, a lot of these
folks, you give them a voluntary compliance program
which would include a contract, that's a different
thing.

MS. BATTAGLER: Can I make a quick
comment?

CHAIRMAN VERNON: Yes, ma'am.

MS. BATTAGLER: You don't want to go to
a model contract. We're dealing with that in a couple
other states and it's a nightmare. But a suggested
format for a contract might be okay, at Teast showing
what needs to be in the contract and giving them some
type of form so that they don't have to go to an
attorney to get it drawn up. They can't afford that.
we've got a law firm working on all of our contracts to
make them compliant with every state and it's costing
us thousands and thousands of dollars.

MR. LAKIN: How many preneeds do you
sell a day approximately?

MS. BATTAGLER: I -~

MR. LAKIN: A day?

MS. BATTAGLER! 1In Missouri?

MR. LAKIN: 1In the whole outfit,

MS. BATTAGLER: I have no idea,

MR, LAKIN: Ten?
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MS. BATTAGLER: Preneed contracts a
day --

MR. LAKIN: Yeah.

MS. BATTAGLER: -~ through our whole
company?

MR. LAKIN: Yeah.

MS. BATTAGLER: Hundreds,

MR, LAKIN: A day., I sell 20 -- I sell
10 to 20 a year,

MS. BATTAGLER: Right.
MR. LAKIN: T need some -- I can't
afford an attorney. I need some -- if you don't want

to use this, you --

MS. BATTAGLER: No, no, ho, no. I
understand what you're saying, but then it can also be
interpreted that if you don't -- don't ask for a model
contract unless you want to -- it could be interpreted
that you are going to have to use that model contract
in the ways that they state it to be used. And you
don't --

CHATRMAN VERNON: Let me ask you a
question, Amy.

MS. BATTAGLER: Uh-huh.

CHAIRMAN VERNON: I have said this it

seems like 1,000 times lately. I know the contract

49
TIGER COURT REPORTING, LLC
573.886.8942 tcr@tigercr.com




=T = - N =

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

OPEN MEETING 12-09-2009

verbiage, you know, there's a lot of other thees and
thous and all of this kind of thing that you're going
to need. 1In regard to the State Board, there's a
section in that Senate Bill 1 book right there that
says, All preneed contracts shall include, and then it
goes one, two, three, four, and it counts the numbers
down. And it's very plain. It says -~

MS. BATTAGLER: It is.

CHAIRMAN VERNON: ~- name, address,
date. The Tist is there. A1l you have to do is pick
up the book, read that, look at a piece of paper and
say, Is one there, is two there, is three there, is
four there? Now, that's only half the battle.

Then the other half the battle is, 1is
this a joint account, is this a trust, or is this an
insurance policy? And then look at the piece of paper
and say, Is one there, is two there, is three there, is
four there.

Now, I'm not saying that's the contract,
but I'm telling you as far as the State Board coming
out and beating on your door, that's all they got to
look at is what that Tlaundry 1ist says.

MS. BATTAGLER: As long is it's got that
information on there --

CHAIRMAN VERNON: As long as it's got
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that in there, we're okay.

MR, LAKIN: No, we're not.

CHAIRMAN VERNON: We're not? Tell me
why .

MR, LAKIN: well, first of all, we don't
know how you're going to audit us yet. Nobody seems to
know that. So that's going to have a form -- that’s
going to have something to do with --

CHAIRMAN VERNON: Wwell, wait a minute,
How could I audit you on anything else other than that?
There's the only thing I've got any regulation power
over. Right? 1Is that right? aAm I right or am I
wrong?

MR. STALTER: Wwell, you're right about

that, but I tell you, what I'm coming across are the

folks who have been using a contract form -- you could
ook at them like FSD ones, vyou know, from the '70s.
And they were still using -- and it says at the hottom,

it has that -~ you know, that trademark 1970s and
they're using it back as recent as five years ago, I
mean, it's that same form.

CHAIRMAN VERNON: Okay. Now, let's just
stop a second. Tell me if I'm right or I'm wrong. I
think that book and that laundry list only has to do

with August 28th, that way (indicating).
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MR. STALTER: 1Is it? I don't know. Is
that how you're going to apply it?

CHAIRMAN VERNON: How could it be
anything but?

MR. STALTER: well, you could go in to
audit to determine whether the funeral home has
complied with 436 as it was written with the contracts.

CHATIRMAN VERNON: oOkay.

MR. STALTER: Wwhen you send in your
auditors, and this is the way --

CHAIRMAN VERNON: Okay. Let me just say
something right here and you all can't run and jump on
this at all because -~

MR. OTTO: We're broadcasting live.

CHAIRMAN VERNON: -- this seems to be
where everybody 1is kind of wanting to go.

This is purely a work in progress and
I'm stepping out on a big limb getting ready to say
this, but here's how the chairman only at this point
sees the audit trail. The chairman only cares in the
beginning of where's the money. Wwhere is the money?
and make me know where 1it's at and then I can validate

where it's at.

A1l those things that you're raising the

issue on could get somebody in trouble somewhere we'l]
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say, but priority --
MR. STALTER: ©Oh, I hear you. I mean,

first thing is, is the money there.

CHAIRMAN VERNON: 1Is the money there?

MR. STALTER: Is the correct amount
there?

CHAIRMAN VERNON: Is the correct amount
there? And then we'll consider in dealing with

whatever on all the other stuff.

MR. STALTER: And that's why we go back

to -~ and, you know, I had auditors come in from

both -- I mean, over the years Lock or Doshi, you know,
and -~

CHAIRMAN VERNON: There's the name.
whoever was asking that yesterday, Doshi.

MR, STALTER: Doshi. And they -- two
different approaches. One had very literal -- you
know, no agreed upon procedures. But let's see the

contract. And frankly, auditors really do start with

trust --
CHAIRMAN VERNON: And something you just
touched on, the "agreed upon procedures.” That's our
call.
MR. STALTER: That's right. Exactly.
In the past they were sent out there without agreed
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upon procedures. I mean, just --

CHAIRMAN VERNON: Whole new day, whole

new world,
MR. MAHN: That's not going to happen,
MR. STALTER: But that's part of -- you
will -- if you resolve those agreed upon procedures in

advance and let the industry know, here's the game,
here's what -~ there's the rules, that gives everybody
a time to get on the -- you know, get things straight,

Because the fear is you come in -- and
you come in -- and it really wasn't boshi's firm that
came in -- 1it's, Let's see those contracts, let's see
that trust agreement. And that was the beginning
point. It wasn't how much was in trust; it was whether
the contracts complied or not.

CHAIRMAN VERNON: I agree.

MR. MAHN: I back -- Bill's mentioned
trying to agree on things, but you seen just a minute
ago in the room that one individual would like to see a
standardized contract and another one would 1ike to --
just rather it be an example. Corporate rather see an
example, pdon's small family firm would like to see a
standard contract, you khow.

CHAIRMAN VERNON: So, bon, ask amy if

you can borrow her contract.
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MS. BATTAGLER: One contract doesn't
work for everyone.

MR. LAKIN: NO, nO.

MS. BATTAGLER: 1In no way, ever,

MR, LAKIN: And my idea is just give me
something that the Tittle firms, if they want to use

it -- that I know that I'm in compliance. And I agree

8] with Martin. Yeah, it's this, this, this, and this.

But if that's all I do, I guarantee you there will be
something wrong with it somewhere along the line.

An auditor, Doshi or Lock, either one,
will find something wrong with the contract. They
don't -- and they'll care where the money is. Yes.
They'11 care where the money is, but then I'11 be up
before this board because I got something wrong with
the dang contract.

CHAIRMAN VERNON: And I'T1 even say
right this second, you all always know this, who said

jt's going to be Doshi or Lock knocking on your door?

MR. LAKIN: Yeah. Yeah., well, I
just -- I'm glad I know how the chairman feels. I wish
the rest of the Board would say how they feel.

CHAIRMAN VERNON: This is turning into a

dictatorship. They don't have nothing to say anyimore.

MR. LAKIN: well, I want to comment that
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I was proud to see you all were meeting without the
attorneys and without anybody; that you had, you know,
taken it on your own to have a meeting on your own.
That used to happen a lot, before Christmas sometimes
too,

CHAIRMAN VERNON: A1l right, so we got

interrupted and interjected and whatever there, but --

MR. STALTER: I don't know where we're
going. I think -- I mean, basically, we're on the same
page. I mean, it -- agreed upon procedures will
reflect real policy decisions. And that will help get

a lot of people going where they need to go. It's just
that I think a Tot of people aren't sure and would 1ike
to just, you know, check out and bail out of this
thing. Because they just -- they're intimidated by it.
They don't know what's coming.

CHAIRMAN VERNON: Let me swing the
pendulum all the way over to the other side of it and
let's presume that this person was really a bad guy., I
mean, stole the money, everything is completely horrid,
the whole business model was bad, everything else. Do
you think we wouldn't hold all that against him?

Absolutely.
MR. STALTER: Yeah. You have to throw

the book. And I -- he's not going to raise this issue,
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but, you know, how do you go -- you almost have to
start looking at the at-needs business to determine
whether they were cheating on the preneed because if
they really put it in the -- you know, that other
drawer, the only way you're going to find it is to, you
know, start looking at the statement of goods and
services and what was performed. I mean, it's really
hard to catch preneed fraud unless you step over and
Took at the other part of the business books.

CHAIRMAN VERNON: well, I think when you
ask this gentleman sitting right here (indicating) when
he goes in to do just a routine inspection, he asks to
see so many preneed contracts, so many at-need that
went to preneed -- or the other way around.

MR, STALTER: You start asking for
at-need stuff and you're looking for --

CHAIRMAN VERNON: Yeah.

MR. STALTER: -- irregularities is what
you're Tooking for.

CHAIRMAN VERNON: Yeah. So there is
some monitoring in how that fits.

MR. STALTER: Right. That's the only
way you can do it.

CHAIRMAN VERNON: oOkay. Anything else?

A1l right. Good enough. Thank you very much. Next?
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well, actually just following that thought, we're back
on the proposed rules. The next proposed rule is the
cemetery exemption. So would I take it that, that you
think there's some really -- something here that's
wrong?

MR. STALTER: I think you should table
this. 1If 1 understand, and not to put Todd on it,
you're really not looking to pull the cemeteries tinto
this. You really have to kind of define at what point
are they not over into 436.

But there will be situations where, you
know -- I know this is what Tom is already thinking
about. You know, he doesn't license every cemetery,
He licenses a very small percentage. So if they're not
a licensed cemetery, they're not going to be under 214,
Those will be cemeteries that you have the decision
to -~ about whether you're going to pull into 436.

MS. EULER: Right.

CHAIRMAN VERNON: And that's only if
they're selling preneed.

MR, STALTER: well, 1'11 tell vyou
there's some big ones that aren't licensed because of
the religious aspects that do sell preneed. They're
active. And that's a -- again, that's a policy

decision. Are you going to take on the church?

58
TIGER COURT REPORTING, LLC
573.886.8942 tcr@tigercr.com




L= v« B T =)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

OPEN MEETING 12-09-2009

MR. REINHARD: 1It's a dictatorship, go
ahead.

CHAIRMAN VERNON: I never said -- that
is in the record by Jim, by the way.

I would entertain a motion that we
either review this or whatever the Board members think,

MS. EULER: Mr. Chairman, may I ask a
guestion?

CHAIRMAN VERNON: Yes, ma'am.

MS. EULER: 1Is it Tlooking like there
will be legislation to try to amend 214 again this
session?

MS. BATTAGLER: Yes,

MR. STALTER: well, I thought they --
wasn't it the agreement that you'd hold sB 1 as it was
for at least a year?

MS. EULER: We don't control the
legislature,

MR. STALTER: No. I'm talking about the
Board. The Board said it wasn't going to pursue
anything in SB 1 for a year,

MS. EULER: I don't know.

MR. STALTER: Okay.

MR. REINHARD: Dictator says we're not,

but maybe individually we will,
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MR. STALTER: Right.

MS, EULER: I mean, I think a Tot of 1t

will depend ~-

CHAIRMAN VERNON: I think I used the
wrong word.

MS. EULER: -~ oh what happens.

MR. MAHN: I will -- I'd Tike to make a
comment on this cemetery thing. I was on the board,
and you brought up the FTC thing earltier. You know, it

looks T1ike to me most cemetreries can sell any
merchandise they want, I think it falls under preneed
when they're prearranging Funera] service. And whether
or not we table this and review it, as a cemetery
owner, I don't see any problem in us tabling and
reviewing it for a 1little while. This ain't going to
make or break anything, you know,

CHAIRMAN VERNON: well, make a motion.

MR. MAHN: I make a motion that we table
it and review 1it.

CHAIRMAN VERNON: Okay. Second
somebody? Or is there?

MR. FRAKER: 1I'11 second it.

CHAIRMAN VERNON: Gary seconds. Joy?

MS. GERSTEIN: Yes,

CHAIRMAN VERNON: Jim?
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MR, REINHARD: Yes.

CHAIRMAN VERNON: oOkay. 5So we'll table

it and review it.

MR. MEIERHOFFER: Can I ask a question,

Chairman?

CHAIRMAN VERNON: Yes, sir.

MR. MEIERHOFFER: In tabling this what
do you intend to address of the specific -- what are

the specifics that you -- that the Board intends to
address? What are the major concerns?

CHAIRMAN VERNON: I guess I would ask
you all that.

MR. MEIERHOFFER: Well, that's what I --
I'd Tike to figure out what that is right now.

MR, MAHN: Well, I -~ I would -- want me
to comment?

CHAIRMAN VERNON: Sure.

MR. MAHN: oOkay. I think just what
Bil1l's asked. I mean, where does the line cross, you
know -- I know what I think. And, you know, I think
sharing amongst ourselves and seeing where -- you know,
where does this go into a preneed contract. Are there
cemeteries out there that are -- you know, prearranged
funerals and funeral services through cemetery

contracts somehow, some way so they don't have to put
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back as much money in the trust? I'm just -- Bill
asked us to review it. That would be my thought
process on reviewing and looking at 1it, you know,

MR, MELERHOFFER: And at the same time
1'm hearing that the cemetery -- we look at 214; is
that right?

MR. MAHN: We're not.

MR. MEIERHOFFER: Somebody 1is, so you've
got moving targets on both directions. That's when it
gets a Tittle interesting.

Eric's a member of the cemetery board
and, you know, he's -- he's sitting here going -- these
are two moving targets we have, so --

MR. MAHN: I don't necessarily think it
needs to be two moving targets.

MR. MEIERHOFFER: wWell, I don't either,
but it is. That's the problem.

MR. MAHN: Right. And I think we can
clear that up. I know Tom pretty well and Endowed
care, I think we could -~ I think we need to clear %t
up. I agree with you guys. I think we'll, you know,
figure out what their part is --

MR. MEIERMOFFER: You might even want to

talk to each other.

MR. MAHN: -- figure out what our part
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is.

well, I do. well, I taik to Tom all the
time and we've had many discussions. As a matter of
fact, he'd like to come in to De Soto and see how our
model is at our cemetery., But, yeah, I think we'd be
happy to discuss this with Tom.

CHATIRMAN VERNON: Sure,

MR. MEIERHOFFER: That's my suggestion.
We have noving targets, let's try and get together if
we can.

MR. MAHN: Yeah. Perfect.

CHAIRMAN VERNON: I agree. Okay.

MS. DUNN: Connie, the Chairman has the
rule with the corporate ownership of a 1license where we
received a public comment on that.

MS. CLARKSON: Uh-huh.

MS. DUNN: And just so we address that
properly, what's the practice?

MS. CLARKSON: Ohviously, the Board
needs to discuss the comment and then respond to that
comment. And then we would file a fina1‘order based on
that comment.

CHAIRMAN VERNON: Does everybody have
this?

MS. DUNN: Yes.
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CHAIRMAN VERNON: So you have a public
comment on the corporate ownership of a Ticense from
Dewey Akers. Does everybody have that? Quite
honestly, take 60 seconds and read it.

A1l right. So has everybody Tooked at
that because I would call this just confusing to some
extent. This gentleman is asking about what's
eligible -- a definition of eligible for the Ticensure
in the scope of corporation ownership and all of those
things., So why don't you just follow suit with what
you were just saying there.

MS. EULER: oOne of the things that I see
in his e-mail is he says he couldn't find
Section 333.330. And I think if he could anhd if he
lTooked at that, then he would see that that 1is a
section that sets forth the grounds for denial, that
the Board can deny your license if you're an alcoholic
or if you have been convicted of a felony. 1It's not
the provision that requires you to pass the Missouri
lTaw, to pass the arts, to go to school, or anything

else. 1It's just the denial requirements,

CHATRMAN VERNON: But he's concerned
about that.

MS. EULER: He 1is concerned about that.
But, again, 1t says that he could not find that section
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and I think if he could find that section and looked at
it, it would be clear to him.

CHAIRMAN VERNON: Okay. So --

MR. REINHARD: Mail him a book.

CHAIRMAN VERNON: A1l right. Give him
an e-mail address,

MR. REINHARD: And highlight it for him.

MS. DUNN: oOkay. So we just need this
how the Board needs to address this,

CHAIRMAN VERNON: So I either need a
motion that that'll just take care of 1itself in the
expianation in the letter to this gentleman or do you
all want to go further in something else with it?

Joy?

MS. GERSTEIN: I would make a motion
that you just address it because as your public member,
when I read this I could apply for licensure without
any training or anything else. And I pass it, which I
would, and 1'd have a license with no background.

CHATRMAN VERNON: Understand.

MS. GERSTEIN: So I would not --

CHAIRMAN VERNON: So he's confused,
obviously. |

MS. GERSTEIN: I would not go further

with it. T just would answer him.
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CHAIRMAN VERNON: All right. So is that
the motion, to send him a letter with the explanation?
That was the motion. CcCorrect?

MS. GERSTEIN: Uh-huh,

CHAIRMAN VERNON: Okay. Second?

MR. REINHARD: Second.

CHATIRMAN VERNON: Gary?

MR. FRAKER: (Nodded head.)

CHAIRMAN VERNON: Todd's out of 1it, so‘

we'll send him the Tetter,

Mr. Otto, you had sent comments, Tetter,
a book.

MR. OTTO: You asked for specifics.

CHAIRMAN VERNON: I did.

MR. OTTO: You asked for specifics.

CHAIRMAN VERNON: And I wanted them too.

vou have the floor.

MR, OTTO: well, there's no reason for
me to read the ltetter. It just -- there's a couple,
three issues here that I think are specific, that I
think are policy issues, that I think should be
addressed formally., Some of which, clearly, I have a
disagreement with the position that has apparently been

taken, but --

CHAIRMAN VERNON: Hanhg on a second.
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Todd will be right back, if you don't care because he

really needs to be in on this.

MR. OTTO: Sure. Well, on that point
though, and regressing bon Lakin's dissue, I know
Matthew 18 -- chapter 18, verse 16 --

CHAIRMAN VERNON: Did you say
Matthew 187

MR. OTTO: Yeah,

CHAIRMAN VERNON: Are we 1in church?

MR. OTTO: Yeah., 1It's matthew 18, Take
with you one or two more, that out of the mouth of two
or three witnesses every truth shall be established.

CHAIRMAN VERNON: We are 1in church.
This is getting better every minute. Excellent. I
Tike it.

MR. LAKIN: 1In other words, it said a
quorum in the Bibte,

UNIDENTITIFED SPEAKER: Apparentily. It
Tooks 1ike it. Looks Tike 1it.

MR, LAKIN: 1'11 refer to that next
time. I'11 do a T1ittle studying on that.

CHAIRMAN VERNON: There's also another
scripture and I can't tell you which one it is, but
it's something to the effect -- and I'11 just

paraphrase -- a two-fold cord, or something like that,
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i1s strong, but a three-bound cord is unbreakable.

MR, LAKIN: what have we got into?

MR. REINHARD: It's a dictatorship.

MR. OTTO: Well, regarding your comment
of a --

MR. MEIERHOFFER: Eye for an eye, tooth
for a tooth.

MR, REINHARD; We're going to get to
that eventually.

MS. EULER: Ashes to ashes, dust to

dust.

MR. OTTO: Wwell, the chairman brought
the situation of an at-need becoming a preneed --
CHAIRMAN VERNON: Uh-huh.

MR. OTTO: -- which begs the question,

Did Lazarus get a refund?

CHAIRMAN VERNON: Good question.

MS. EULER: Were goods and services
provided?

CHAIRMAN VERNON: Yeah. See, yeah.

Because the at-need then became a preneed. So --
MR. REINHARD: Can you call 911 and see
if Todd fell in?
MS. DUNN: we're looking for him.

MR. LAKIN: You're going to drive back
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to Jeff City by yourself? 1I'm just asking.

MS. GERSTEIN: Here he comes.

CHAIRMAN VERNON: Sorry about that. Wwe
just started and I knew you wanted to --

MR, MAHN: Okay. Thank you,

CHAIRMAN VERNON: A1l right. Go ahead.

MR, OTTO: Well, just, again, you had
asked for some specific things that I would like to be
addressed and here's a couple, three of them.

The first one has to do with who needs
to be a seller. And we talked about this at length on
several occasions and Tooks Tike we disagree, at least
on part of it, which if that's the case, that's the
case, But it would be good, I think -- again, we
talked in a number of cases about not having a rule
without a rule.

And, again -- well, the first one, I --
there's a number of people that -- again, this is
hearsay because it's just what people told me -~ were
told that if they had old joint accounts, they're not
doing anymore selling, they're not going to be a
seller, not going to do any more preneed, but they have
some old joint accounts out there, that they have to

have a seller's Ticense.

I think that's incorrect. And if that
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is -- if people agree that that's incorrect, it would
be nice if the Board sent something out to say, If all
you've got are pre-August 28 -- not after August 28,
but if all you've got are pre-August 28 joint accounts
and you're not doing any new selling, you don't have to
have a seller's license, So if -- if that -- everyone
agrees with that, I think it would be wonderful to have
the Board +issue that statement. Because I think -- at
Jeast in the one e-mail that went out, it did include
the joint accounts in the Tlist of things. So I think

that might be an easy one.

MS. DUNN: Do you think there's a Tot of
those?

MR, OTTO: I don't think there's a ton.

MS. DUNN: Okay.

MR. OTTO: I don't think there's a ton
of them, but I -- but there's a couple that called me

up about it.

MS. DUNN: Okay.

MR. STALTER: 1I've heard too. They're
still trying to figure out what they have to do if
they're not going to do anything going forward.

MS. DUNN: Okay. Have they placed an

application for a seller with the misunderstanding that

they were supposed to?
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MR. OTTO: Yeah. They -~ again, this is
all hearsay. They didn't bother to send it to me
necessarily.

MS. DUNN: Okay.

MR. OTTO: But they called up and said,
A1l I've got is old joint accounts; do I need to have a
seller's license? I'm not going to be doing any
preneed; I'm only going to use a third party or not do
it at all. aAnd they said, Yeah, you have to have a
seller's Ticense.

And the one e-mail that kind of got
withdrawn, but then got -- because of the date thing
and then got, I think, put back in or something, I
think it said in there, You need to have a seller's
Ticense if you have old trusts, insurance, or joint
accounts. I don't have it in front of me, but I think
it said that., So that's floating around out there. So
if everyone agrees that that is the case, and there's
not a lot of people, I don't think, that one affects,
that would be good.

But overall, 1t probably would be good
to have a rule, I think, that says -- even if I
disagree with it -~ here's what you need to -- here's
who needs to be a seller and here's who doesn't.

particularly on the pre-August 28 situation. Going
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forward T think it's clear, but on the pre-August -- if
you're not doing any current selling, you said as of
August 28th I'm done, when do you nheed to have a
seller's license for old stuff? I think it would be
good to have a rule so that people can actually look at
it instead of calling up the office and then finding
out that way. I think that's a good idea just in

general.

As it says in my letter, I disagree with
the interpretation that if all you -- if you have
pre-August 28th trusts and after August 28th do
nothing, you've given up preneed, that you have to have
a seller's license. And the definition of seller,
right there on page 2 if you've got a Senate Bill 1,
seller's a person who executes a preneed contract with
the purchaser. Well, they're not doing that anymore.
It doesn't say, Ever in the past had executed.

And other work Tlater on in 436 it says,
contracts that were done before August 28th are handled
under the old Taw with the exception, of course, of the
enforcement provisions, which those clearly are
retroactive and should be.

so, again, I think we have a --
probably -- we may have a disagreement with that., I

don't know how the Board feels. But it is clear that
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the information that's gone out to the profession is
that if you have old trusts that are still in
existence, even though you haven't done anything after
August 28th, that you need to have a seller's license.
and, again, T disagree with that, but if that's the
position of the Board, that would also be good to have
in the rule so people know that because that's not
clear in the statute,

And then the last one is the provider
issue, And there's a number of people who this has
affected because what they wanted to have -- and,
again, I put the example in there: They've got five
locations, all are separately licensed funeral
establishments, one ownership. They wanted to have one
provider's license at their main location and put ABC
Funeral Home main location as the provider on all their
contracts for all of them. And they've been told, No,
you have to have a separate provider for each Tlocation
that you have.

I think that's wrong because, well,
again, on the definition of a preneed provider is, The
person designated or obligated to provide the final
disposition and funeral, burial service. So whoever 1is
obligated on that contract needs to have a provider's

license, That's clear,
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You don't have to be a funeral
establishment to be a provider. You may -- if you're a
provider you might need to have a funeral establishment
Ticense, depending on what it is you do. But that's --
the law says that's continuing to govern under 333 and
you don't get out of being a funeral establishment just
because you've got a provider's license. If you need
to have a funeral establishment license, you need to
have funeral establishment license.

so I think it's perfectly legitimate for
an entity that has five funeral homes to say, This is
the funeral home on all my contracts that I want to
1ist as the provider because it is the one that is
obligated to provide the goods and services. Now, I
may be providing them over here for this one, it might
be at a church, it might be a vFw hall, it might be at
my branch location, but this is the one on all the
contracts.

and that really simpliifies things for a
Jot of funeral homes because you've got one place where
you got -- in charge of keeping the contracts. If
you're going to go in and audit them, you've got one
place to look at all the contracts. You're sending in
one report -- provider report instead of five. So I

think -- and I see no reason why it should be the other
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way .

So that's the third issue that I'd 1ike
the -- again, if people disagree with me, so be it, but
it would be good to have in a rule,

CHAIRMAN VERNON: How would you see --
the thought that went through my mind on your -- being
able to Tist them all as one is -- I understand, the
same entity owns. But you have a family that wants
their preneed provided for by a funeral home in this
town. You have another family that wants their preneed
provided for, same ownership, but in the funeral hone
in this town. And they are establishment locations,
not a church or a vfFW hall. And the next family wants
their preneed handled by the establishment in this
town.

A1l three are in the same ownership,
but -- okay. So why would the contract not read which
one of those establishments --

MR. OTTO: The contract, I would
think --

CHAIRMAN VERNON: -- are going to
provide that? And they're different, so why would they
all be the same?

MR. OTTO: The contract, I would --

should say where the family wants to have the funeral.
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I want to have the funeral here. But the question is
who's obligated to make sure that happens, not where it
happens, but who's obligated to make sure it happens.
And if you want your main location to be the one that's
obligated, I don't see anything wrong with that.

Now, you may put in the statement of
goods and services or the contract itself, you know,
ABC Funeral Home, Jefferson City, Missouri is the
provider; we're the one obligated. under this
contract, we're going to be providing that at our
satellite location in Meta, Missouri. Okay?

well, if you don't do it, you've got --
you're going after the person who said they were
obligated to do it.

CHAIRMAN VERNON: Okay.

MR, OTTO: And I do know that it's
happened to a number of funeral homes that wanted to do
that and they told no, they needed to have a provider
at several -- for all their Tocations.

and I -~ again, I think that's wrong., I
don't see any good reason to do it. At least I see
some of the arguments of the seller one. Although I
disagree with it, I see some of the rationale behind
the seller one, why you might want to do it that way.

on a provider one I don't even see a good rationale to
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force people to do that multiple thing.

But, again, if you're going to do that,
so be it. But can we please have a rule so people
actually can look it up and see that, Oh, I need that,
as opposed to calling Lori or somebody at the office

and saying, Do I need to do it or not, then she double

checks or --

CHAIRMAN VERNON: Sure., Okay.

MR. OTTO: So those are those main
issues and then the other one I threw in there was --

that was brought up, I think parlene and Greg sent in a
letter too, dealing with insurance assignments.
something's got to he done. I don't know what, but
something's got to be done.

Because we have people right now that
are going to funeral homes being told by their DFS
person, The funeral home needs to be the owner of this
policy, otherwise we're counting it against you or you
have to cash it in at a nickel on the dollar. And the
funeral homes, you know, can't be the owner apparently.
At least that's the interpretation,

And that hinges on the word
"heneficiary" in a certain provision of Chapter 436
whether you're referring to the beneficiary of the

preneed contract or the beneficiary of the insurance
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contract. And I guess you could go either way on that,
but, again, people need help on that one. And I don't
know where that help's going to come from, but that's a
big issue.

So those ére my issues and, like I said,
I don't need to read my stuff again, but I'd sure Tlike
to see rules on those three. I think everybody agrees
on -- again, correct me if I'm wrong, but I think
everybody agrees on the only joint account thing
pre-August 28th, Am I right, sharon? Do we --

MS. EULER: I think so.

MR. OTTO: I think we agree on that one.
we disagree on the seller on trusts and I'm not sure if
we agree or disagree on the providers. 1I'd really love
to discuss that one because I think that one -- I think
I might be able to win that one. I think the other two
are decided one way or the other, but I think that
provider might be in play.

CHAIRMAN VERNON: Wwell, I think before
the day's over you'll have an answer in part of your
thing, but if you want to discuss the provider when
you're at the table, so what else do you got to say?

MR. OTTO: well, that's it. I would
Tike the Board to make it clear that it is permissible

to have a one-provider license, regardless of how many
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Tocations you might have. As long as that provider,
you know, is the one who is obligated.

MR. KRAUS: Ensuing that, I assume
you're not asking the Board to take a position without
doing a rule?

MR, OTTO: ©h, I think there should be a
rule.

MR, KRAUS: Okay.

MR. OTTO: And I think that's the
problem that we have -- of course, it was -~ you know,
the deadline was October 31st and you had to do
something. You had to get something out or do
something. But T think that's a problem we have right
now is arguably we have a policy decision or something

without a rule. So yeah. I think there should be a

rule.

MR. KRAUS: okay.

CHAIRMAN VERNON: Mr, Speaks -- well,
go ahead. You wanted to address Don.

MR. SPEAKS: I have a question for Don
because I'm not sure that it matters to me one way or
another, but let me just ask or pose the question:
suppose an entity has ten locations, ten establishment
Ticenses, each one of them is a provider. If one of

those providers gets themselves into trouble, just that
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lTocation loses their provider's license. If there's
only one provider's license for the whole organization,
for instance Mr. Moody's clients or Amy's, one chapel
gets themselves into trouble, they yank the whole
provider's Ticense for the entire organization

statewide.

MR. OTTO: You're right. That's a
consequence of choosing one provider license. And some
funeral establishments or ownerships may decide not to
do it for that very reason.

MR. SPEAKS: oOkay. So you're not trying

to prevent the other way?

MR, OTTO: No, no. I'm not saying you
couldn't have multiple provider licenses if you want.
veah. Because you're right. That would be a decision
somebody might want to make, say, well, it's too big of
a risk for me to lose one and lose everybody; 1'd
rather have each separate and send in 20 separate

provider reports every year.

MR. LAKIN: Don, several years ago it
was like if you had a visitation and chapel area, you
didn't have to have a provider's license for that. For
many years you had to pay two provider's Ticenses just
for a chapel and visitation area. That was changed

probably six years ago, so you could also look at the
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class of the funeral home on that too.

MR. OTTO: Well, like I said, I'm just
going to what 436 says. In 436 the provider is the one
who on a preneed contract is the one obligated to
provide the goods and services.

MR. KRAUS: Now, can you take that to
the extreme? Not that anybody would, but can you take
that to the extreme to where somebody decides to form a
corporation in St. Louis, get a funeral establishment?
They have the one location there, but then their
business plan is essentially to manage -- be the
provider on the contract and manage the preneed
contracts of all these other providers all over the
state that they don't have any ownership interest in
whatsoever., But they write on the contract that that
is the local place where the funeral's going to take
place, but yet, they are the provider on the contract
in St. Louis.

MR. OTTO: I'm not sure that with
separate ownership if that would fly.

MR. KRAUS: That’'s why I'm asking,

MR. OTTO: But even if it does -- let's
take that that example would be okay. I mean, if

that's what the law allows, that's what the law allows.

I mean --
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MR. KRAUS: Sure. I was wondering if
that's the extreme of that interpretation,

MR. OTTO: That would be an extreme
example I guess, 1In that case you would still have an
entity -- now, I think that -- again, this third-party
provider, I guess you'd call it. I think i1t would have
to have a funeral establishment license,

MR. KRAUS: Sure,

MR. OTTO: But, I mean, right now it's
not uncommon at all when someone passes away, outside
the service area, for two funeral homes to get together
and say, you know, We're going to do it over there
because this one's closer to you, And they work out an
arrangement with each other,

MR. KRAUS: And then as to who's

obTigated, if the place where the funeral's actually

going to take place is in the contract as this is -- as
they are the -- designated in the contract as the
provider, does that make them obligated?

MR. OTTO: Yeah, I think so.

MR. KRAUS: Even if they're not the
over-arching provider listed on the contract?

MR. OTTO: Well, I mean, I guess it
boils down to is who under the contract is the one

obligated to make sure the goods and services are
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provided. Can you have more than one provider under a
contract? I don't see anything in the law that says
you can't.

S0 I can certainly see a situation in
your extreme example where the State Board would say,
In that case you both have to have a provider's license
because you're both being ~- you're both obligated
under the contract.

MR. KRAUS: And then you don't gain
anything by doing that.

MR, OTTO: Then you don't gain anything
by doing that. I see nothing in the law that says you
can't have more than one provider on the contract. So,
yeah. In your example -- took me awhile to think about
it, but in your example I think the State Board could
easily say, with this contract you've got two

providers; you'd better both have a provider's license,

But where you have common ownership and
one -~ then I don't see why you should have to have
mult-- have to have. Now, if you want to, you can, but

have to have multiple provider licenses.

MR. KRAUS: But what's the difference if
they're both obligated in the contract.

MR. OTTO: You only have one entity.

You only have one Tegal entity. You have one
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owhership. It's just because under Missouri's 436, one

legal entity might have five separate funeral

establishment 1icenses. 1Instead of hav-- you know, we
don't have -- I guess some states do, you have one
master license and satellite locations. Wwe don't have

that. We have five funeral establishment 1icenses even
though they're all the exact same corporate entity.

MR. MAHN: You see the main reason for
this as cost?

MR. OTTO: Cost and how many reports
you're going to have to send in every year,

MR. MAHN: And my other question would
be then to Connie that, you know, there is a budget we
have --

MR. OTTO: It would affect that.

MR. MAHN: ~-- so if we drop there, where
do you want us to raise that?

MR, QTTO: We11, again, my point is what
does the law say? And if the law says what I think it
says, I don't think you can require multiple ones. You
just have to have one entity that's Tlegally obligated.
If that were a significant issue -~ and I don't know 1if
it s, but I know several funeral homes that wanted to
do that. But if that is a significant issue, it would

potentially affect how many provider's licensees you
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get. And eventually that would affect the other fees.

It sure would.

MS. CLARKSON: 1It's all dependent
upon -~ I mean, how far the number falls based on --

MS. DUNN: We have 534 provider
applications filed as of now,

CHAIRMAN VERNON: Okay. Anymore
discussion on that? oOkay.

MR. REINHARD: Well, what do our

attorneys think of that?

MS. EULER: I think that it would be
useful to have a rule on this topic because obviously
it is causing confusion. As to what the rule says, I

think the Board should make a proposal and then

we'll -- Earl and I will draft something up.
MR. KRAUS: And then we'll come back to
the Board and the Board can look at the draft and we

can discuss it again, see if it's what you want and
what you expected. There can be other comments oh it
then and --

MR. O0TTO: 1I'd be more than happy to
propose my version of the rule for your consideration.
MS. EULER: That's fine.

MR. KRAUS: That's great.

MR. OTTO: Please tell me where and when
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to send it in and 1'11 --

MS. DUNN: Connie, would this be
considered an emergency rule? I mean, we're working in
this office right now trying to process applications
and provide information according to what Don just
sajd. So, I mean, like I said, if we're going to
propose rules on things, it's going to impact licensure
right now.

MS. CLARKSON: Part of it is. I think
the determination is up to the Board and legal counse]l
if it warrants an emergency. If it does warrant an
emergency, we're Tooking at processing time.

December 31st is very close,

MS. EULER: Right.

MS. CLARKSON: 1I don't know that we can
get an emergency rule in effect that quick. This s
taking time to go through review process, It's already
the 9th. The earliest, if we left here today and got
it through every approval we needed to, including the
Governor's office, it would go into effect
pecember 19th., That's not possible to get all of those
approvals today.

And even -- and I can control my
schedule and my staff's schedule, but I can't control

Tegal counsel, Division, Department, Governor's office.
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I just don't see that it's possible to get anything in
effect by December 31st unless we got major commitment
from everybody involved.

would you agree, Earl?

MR. KRAUS: I would assume that we'd
want to -- I mean, we're just talking about making a
rule in the first place now. And I think we need to
draft one up, I think the Board would need to look at
it, I think we need to get additional comments about
it.

T think at the time a rule is approved,
if one is approved, then we decide, well, does this
rise to the level of needing to be an emergency rule or
not., And if it does, then we go forward with the
process of implementing an emergency rule. I don't
think that's something that we should -- that we should
really decide today because we don't have a rule yet.

CHAIRMAN VERNON: Wwell, Tet's just stop
the thought right this second and then you all may have
some direction to go. Because I think the way I would
1ike to do this is the first half of your comments
being about the provider pre-August 28th on joint
accounts --

MR, OTTO: Joint accounts, yeah,

CHAIRMAN VERNON: -- or I mean seller.
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I'm sorry.

MR, OTTO: Seller.

CHAIRMAN VERNON: Seller on joint
accounts pre-August 28th and then seller on trust life
insurance thoughts. So the Board received -- I hope
I'm saying this right, Earl --

MR. KRAUS: Advice,

CHAIRMAN VERNON: -- advice, as to our
Tegal opinions as to what the statutes say in regard to
that. So I am in full agreement that it needs fixed
and it needs a rule. And I don't know what the motions
are for creating that, but we'll get to that. So at
this given moment in time, the Chairman will entertain
a motion, if the Board so would 1ike to, to let's fix
the seller thought for that. So -- and then we'l]
figure out the rule part or how -- the motions for
fixing the rule.

MR. KRAUS: So that would be a motion
along the Tines of directing staff and counsel to draft
a rule for the Board's consideration --

CHAIRMAN VERNON: well, we have to
decide on the opinion, is that right, first, I assume,
before we go to the rule-making thought. we have to
pass the rule and then you have to go through the

motions of how to pass the rule --
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MR, KRAUS: You have to say what you
want the rule to say.

CHAIRMAN VERNON: Correct. So --

MR. MAHN: Mr, chairman?

CHAIRMAN VERNON: Todd.

MR. MAHN: Would it be all right if we
take a ten-minute break and come back to this?

CHAIRMAN VERNON: 1It's fine with me,
Everybody want a ten-minute break?

Okay. we'll take a ten-minute break and
then we'll come back and pick it up right there,

(off the record.)

CHAIRMAN VERNON: Okay. We were in a
discussion about sellers and providers and all of those
areas of 1icensure, So I think the next step -- the
way we were going to do this is I'm going to ask Earl,
our Board legal counsel through the bivision, to --
however the word is -- I'm not sure how I want to say
this, but give us -- reflect on -- describe where the
Board's at on those -- on the legal thought,

MR. KRAUS: oOkay. Well, here's where I
think the Board is following -- receiving legal advice
on some of these issues. We haven't -- I actually just
got these just before the meeting. The seller part I

was aware of and we talked about the others not as
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much. But as it relates to whether you need --

CHAIRMAN VERNON: And let me help the
focus at seller.

MR. KRAUS: ~-- to be a seller --

CHAIRMAN VERNON: Yes. As a seller.

MR, KRAUS: Whether you need to he a
seller. It is my understanding that -- where the Board
is, is that if you have contracts -- with regard to
contracts prior to August 28th, that generically you do
need to be a seller, a licensed seller, going forward
under the new law.

Again, very generically, the reason for
that is that -- there are a number of reasons, but one
of them is that there are ongoing obligations of a
seller under those contracts that you have to be a

Ticensed seller under 333 if you're satisfying preneed

obligations -- seller obligations.
There 1is an exception to that, as Don
referred to earlier, that is built into the old Taw and

Senate Bi1l 1 incorporates into the new Taw: That if
you were a provider who had entered into joint account
preneed contracts under the old law, joint account only
funded; those are the only preneed contracts you had;
they were all pre-August 28th; they were all joint

account only; and you enter into no new contracts after
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the new law of any kind, joint account, trust funded,
insurance, then -- so all you have is your old ones
that you're maintaining going forward, that you would
not be required to get a seller's license under the new
law in that one narrow instance,

1f that person were to then enter into a
joint account funded preneed contract after
August 28th, or any other kind of funded preneed
contract, then at that point then they would need tao
get a seller's license,

so that's my understanding, again,
following legal advice where the Board has asked. And,
of course, Board correct me if I'm wrong because I'm
just trying to reiterate where you are.

CHAIRMAN VERNON: oOkay. Based upon just
the explanation again and comments from asking where
really do we stand, my opinion is it's time to fix
where we stand. So that would be create a rule., So
your pleasure as to do we create a rule in regards to
sellers that just followed what he described -- or I'l]
paraphrase it again if you really want me too.

MR. KRAUS: And I want to be clear that
to this point there's been no vote or anything as to
what any Board position is. There's just been

discussion with regard to legal advice.
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MR. MAHN: I would follow what Ear]
says, but I would also add to that that -- you briefly
touched on insurance -- that families that bring in
insurance and enter into a preneed contract with that
funeral home also would reguire the funeral home to be
a seller. And I would make a motion then to accept
what Ear] said and add what I just -- the line I just
proposed for a rule.

CHAIRMAN VERNON: oOkay. That motion
would be to create the rule that says so?

MR. MAHN:. Yes,

CHAIRMAN VERNON: oOkay. Board members?

MS. EULER: So you want the rule to
address joint funded contracts, trust funded contracts,
and insurance funded contracts?

MR. MAHN: Right. Exactly what Earl --

MS, DUNN: We just wanted to make sure
we got it recorded correctly.

MR. MAHN: Also funded -- preneed funded
in insurance that's been used to fund a contract. |

CHAIRMAN VERNON: Okay. So the bottom
Tine 1is, from what I understand and just going back to
what you're thinking or saying there, we're really
agreeing with all three points that you make that this

motion -- that if you were a joint account seller only
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prior to August 28th, and you intend to no -- you
intend to sell zero contracts in the future, you don't
have to have a seller's license.

MR. OTTO: Yeah. We agreed on that one,

CHAIRMAN VERNON: We agree on that one,
we'll disagree on --

MR. OTTO: On number two.

CHAIRMAN VERNON: -~ on number two.

But that you do have to maintain a
seller's license in those situations and so there's
where we're at with that. So -- but we aren't there
yet. We need a second --

MR. FRAKER: I'll second.

CHAIRMAN VERNON: ~- and a vote.

There's the second. So Todd made the
motion, Gary seconded the motion. Joy?

MS. GERSTEIN: Yes.

MR. REINHARD: Wait a minute. wait a
minute. Dbon, you got a Jook 1ike you got some
irritation some place.

MR, STALTER: well, I think we're back
in that insurance thing we talked about earlier. Are
we talking -- you know, spend down.

MS, EULER: No.

MR. STALTER: Are we talking about
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different insurance completely?

MS. EULER: Yes.

MR, STALTER: o©Okay. You and I are in
agreement. I think, I mean --

MS. EULER: I think so.

MR. STALTER: oOkay.

MR. OTTO: For what it's worth, my point
of view, the legal rationale for trust and insurance
are the same. Right or wrong they would be treated the
same way.

CHATIRMAN VERNON: Correct.

MR. KRAUS: VYeah, I think Todd was just
making sure we were going to be explicit.

MS. GERSTEIN: Okay?

MR. REINHARD: (Nodded head.)

MS, GERSTEIN: Yes.

MR, REINHARD: Yes,

CHAIRMAN VERNON: okay. So the rule --
so we have now voted to make a rule. Now, I guess the
next step is, is it an emergency rule or is it a ruie
and how that works. Because I heard some discussion on
that and I'm not real sure which one we -- there was
anxiety in that thought eariier, so I --

MR, REINHARD: I think an emergency

rule, when he -- what you just stated right there,
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they're going to go tell everybody: If you've got pure
joint contracts, then you don't have to be a seller.

MS. DUNN: Wwell, but we have to have a
rule to enforce that.

MR, REINHARD: They're going to go tell
it, so that's fine. So why do we need to rush Jt.

CHAIRMAN VERNON: I think --

MR. KRAUS: 1In any event, we're going to
need to draft the rule and bring it back to the Board
to Took at it. And at the point that the rule is
approved, then you're going to need to say, Go forward
with this either as a regular rule or as both an
emergency and a regular rule. So I think that's the
appropriate time to make that decision.

CHAIRMAN VERNON: oOnce the draft comes
back?

MR. KRAUS: Yeah. Because you might --
because you don't really know what you're approving or
not until you look at it. And we can't go forward with
it as an emergency rule until you look at it and

approve it anhyway.

CHAIRMAN VERNON: Okay.

MR. KRAUS: So we might as well look at
the -~

CHAIRMAN VERNON: At that point.
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MR. LAKIN: But you're going to have
some people who have already sent in because they think
they need to have.

CHAIRMAN VERNON: And quite honestly,

there still isn't even a rule even though we voted to

make a rule until the rule is approved.

MR. LAKIN: That's the whole thing right
there. Are you going to refund the money, I guess,
Cconnie?

MS. CLARKSON: I don't know that I'm a

decision maker on that, but I would defer to the Board.

CHAIRMAN VERNON: You know, I tried that
refund thing once and the Division jumped all over ne.
so it's not really about the Board in that --

MR. LAKIN: I always wait to the last
minute in case I die.

CHAIRMAN VERNON: 50 --

MS. DUNN: So do you think there's a lot
of these joint --

MR, OTTO: I don't think there's a lot
of them., I know of a few, but I don't think there's a
lot,

MS. DUNN: Okay. well, I have an

interest in knowing who they are and if they'll call

us --
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MR. OTTO: I'11 tell them to call you.

MR. STALTER: Okay. I've got some too.
And take it that direction just a 1ittle further, I've
got some that have maybe, like, a handful of trust
funded that they'd Tike to roll them over to the joint
accounts then just to get out of it. I mean, that goes
beyond what Don's asking for.

MR, KRAUS: The exception is extremely
narrow because there's so many different windows that
you have to fit into and if you go outside of any of
them, you don't fall under it anymore.

MR. MAHN: ©Does none of these homes
accept insurance policies and write a contract, even
nonguaranteed? Family shows up with -- you know, Need
to do a spend down, I've got an insurance policy.

MR, OTTO: How we're handling the spend
down 1s my third issue, which I don't know how we're
doing that yet. But the ones that are --

MR. MAHN: Not necessariiy the reason I
included insurance in this because if they come -- if
they're coming in and they're doing an insurance policy
and they're going to -- going to a contract, even a
nonguaranteed contract, you're going to need a seller

1icense.

MR. 0TTO: If they're doing a contract,
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yes.

MR. MAHN: Yes. oOkay. Wwe agree on
that.,

MR. OTTO: Yeah. Oh, yeah.

MR. MAHN: Right, B1117

MR. STALTER: See, I think that's where
we differ because it's -- if they come with an existing
policy and they're just going to spend down --

MR. MAHN: And get into a contract --

MR. STALTER: Yeah, a contract.

MR, MAHN: -- we believe they need to
have a seller Tlicense.

MR. STALTER: See, I don't.

CHAIRMAN VERNON: well, now I'm going to
chirp in because there's a definite line of where you
cross the imaginary line of this is contract side, this

is receipt side., So --

MR. LAKIN: I like the idea of just
putting a note 1in there saying, These folks Teft this
insurance policy with me.

CHAIRMAN VERNON: I call that the
receipt side.

MR. REINHARD: Stuck it under the door.

MR. STALTER:!: BuUt see, the contract

could be a detrimental reliance too. It doesn't have
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to be the receipt of compensation. I think that's part
of where we're getting hung up on. It -- they get

some -- they receive compensation in exchange for that
insurance policy. And I think we're thinking about
another transaction out there that we have to deal with
at some point too.

MR. MAHN: I think I agree with the
Chairman, that if they have a funeral contract to
provide a funeral, that makes them a seller. wouldn't
you feel?

CHAIRMAN VERNON: This is just my
opinion. If some -- if you -- I guess the scenario
we're talking about here is the person that had
prejoint accounts and theoretically would no Tonger
need a seller license, But if somebody -- okay. And
if somebody's just bringing the $5,000 Globe Life
policy down and saying, This is spend down; fix it so
family services -- I'm okay to divest the asset. Then
you're still okay.

But if somebody brings the $10,000 New
vork Life policy down and says, I want to go back into
your showroom and I want to pick out my casket so I
know specifically which casket I'm going to get, and
tel]l me about the vaults so I can just make a choice

that you're going to write down, and then some guidance
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on T want my funeral at the church, and I want these
folks for my pallbearers.

You just crossed the imaginary Tine from
receipt into preneed contract, nonguaranteed; this 1ife
insurance policy is going to be applied. And if you
were only doing joint accounts prior to August 28th and
you were not going to do any more joint accounts, but
you wrote that contract, guess what, you're out of

compliance. You heed a seller's license. That's my

opinion.
MR, LAKIN: As dictator you done well.
CHAIRMAN VERNON: Thank you,
MR. STALTER: You went from being an
accommodation to --

MR. MAMN: Right. Right.

CHAIRMAN VERNON: I'm Tost now, Where
are we?

MS. EULER: Mr. Chairman?

CHAIRMAN VERNON: Yes, ma'an.

MS. EULER: The question was asked of ne

during the break for an update on where we are on
getting word from DHSS about 1ife insurance policies
and ownership and spend down. Earl and I --

Mr. Chairman, if would it be appropriate for Earl to

discuss where we are on that?
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CHAIRMAN VERNON: I think we're at that
point because we're kind of talking about that.

MR. KRAUS: That's one of the issues
raised in here (indicating). 1In fact, the third one
there. And we -- I think at a previous board meeting
it was discussed that the Board should approach
Department of Social Services to address all the issues
with spend down and the terminology they're using and
what their understanding of the law is and how they're
doing it and how we're doing it and are we all on the
same page so we can inform people consistently and
correctly.

And we've done that. I've contacted, a
couple of times, Mark Gutchen over at the Division of
Legal Services, which is 1in the Department of Social
services. They handle Tegal matters for the Department
of social Services and I know he deals a lot with
Medicaid issues.

And sent him a number of -- we talked
and he thought it would be best to send him a full
range of issues and questions. And I started out very
generic and set out many of the questions that we have
had to him. He forwarded them to two specific
individuals within the Medicaid area -- 1 forget their

names -- who he asked to respond to each and every one

101
TIGER COURT REPORTING, LLC
573.886.8942 {cr@tigercr.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

OPEN MEETING 12-09-2009

of those and that they also may come to a meeting too,
but that first they would respond in writing.

I haven't received that back yet. They
were aware that we were having the meeting today and I
asked if we could have them by today's meeting. They
said yeah, they would try to do that, but we don't have

them yet. So that's where that is,

I would -- I wouldn't be surprised at
all if we were to receive responses to those -- that
inquiry and also an offer to come to the next meeting
to talk about it with the Board because I know the
soard would Tike to do that. And I think that would be
a good thing. But I think having the written responses
ahead of time is a good idea too so everyone could look
at those and that will generate other questions and
promote the discussion. So that's where that is.

CHAIRMAN VERNON: So we're closer, but
we're not there yet.

MR. KRAUS: No. I hoped that we would
have it by today, but we don't.

CHAIRMAN VERNON: Mr. Meierhoffer.

MR. MEIERHOFFER: Chairman, so what do
we do in the meantime while this is all being worked
out and somebody presents themselves to us with an

insurance policy? what are we to do? I know what I'd

102
TIGER COURT REPORTING, LLC
573.886,8942 tcr@tigercr.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

OPEN MEETING 12-09-2009

1ike to do, I just don't -- the question is what would

be your recommendation?

MS. EULER: cCall your attorney.

MR. MEIERHOFFER: Wwell, I -~

MS. EULER: You knew that was coming,
didn't you?

MR. KRAUS: I mean, because that's
asking for legal advice. It really is.

MR, MEIERHOFFER: So you're saying to
the consumer then basically, what? They can't do it?

CHAIRMAN VERNON: He's just thinking --
define that a little more for me because I'm not sure.
I mean, I know what you mean, but I don't khow what you
mean.

MR. MEIERHOFFER: Well, in normal
circumstances we take -- and I guess we take a policy
and help them for the spend down as we normally would.

CHAIRMAN VERNON: Uh-huh,

MR. MEIERHOFFER: That's what I would
normally do, is take the policy toward a spend down,
Put a contract together that's -- in our case would be
a contract that would not guarantee price or services
and put it in our file.

And I guess that's what I'm going to

continue to do until I hear something different.
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Because it's in the best dnterest, I think, for the
consumer, rather than to have them lose that --
whatever the amount of that policy might be. So that's
what T think I'm going to do, without better direction.

CHAIRMAN VERNON: Wwhat have you heard
here today that --

MR. MEIERHOFFER: Sharon said she'd
visit me in jail. she did tell me that.

CHAIRMAN VERNON: For what? what did --
tell me. what did you do illegal?

MR, MEIERHOFFER: That's the point. I
don't think I am. 1I've been doing the right thing and
we're going to continue to do the right thing for the
right reason. That's my thought.

MR. OTTO: Mr. Chairman --

MR. STALTER: Mike, what you're saying
is you're doing this outside of 436. Correct?

MR. MEIERHOFFER: I don't know how I'm
doing it at this point. I mean, I just want to do it
the right way for the consumer and I'd Tike not to have
my -- put myself in jeopardy as a company or as an
individual.

CHAIRMAN VERNON: <Canh I put you on the
spot --

MR, MEIERHOFFER: Sure. S5ure.
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CHAIRMAN VERNON: -- for a second?

So are you thinking -- you said you were
going to write a contract. You've heard me use the
verbiage here -- are you just receipting the folks,
that they brought a 1ife insurance policy down to

remove the asset or --

MR. MEIERHOFFER: It depends. There's
two situations. One is they select merchandise and
services, we identify those, write a contract that is
not a price guarantee., That's one way of doing it.

The second way would be to take the policy we talked
about before and apply it to whatever services might be
used at that time, but nothing is specifically
selected.

CHATRMAN VERNON: And, again, putting me
on the spot and not us just having this conversation,
one is a preneed, one isn't. I think it's that simple.

MR. OTTO: Mr, Chairman, I'd ask the
following question then: <cCan -~ can the -- let's
assume that there is no contract. can the funeral home
be the owner of the policy?

MR. REINHARD: ©Oh, shit.

MR. MAHN! NoO.

MR. REINHARD: Do we need to go there?

MR, OTTO: Well, because some DFS
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districts say to count for a 208 spend down, the
funeral home has to be the owner of the policy.

CHAIRMAN VERNON: And there's where
we're trying to get the qualification of what it is and
what it isn’'t. Because you are exactly right and --

MR, MEIERHOFFER: And that's where I'm
going with this con-- I'm thinking that's probably what
the situation would be. Rather than just a beneficiary
assighment, it would be an ownership transfer, which
I'd rather not have, but if it has to occur, that's my
point,

MS. EULER: And that's what we're trying
to get from DLS so we have something. So if the
regional office says something else, you can say, I
have a memo here from DLS that says X.

MR. MEIERHOFFER: The dilemma ‘s we
don't have the time --

MS. EULER: But we don’'t have --

MR. MEIERHOFFER: Yeah. The customer --
the client does not have that time.

MS. EULER: well, and we've been working
to get that, as Earl said.

MR. KRAUS: I think we know what's
preneed and what's not preneed, but what's going to

work for DFS? And that's what we're trying to figure
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out.

MS. EULER: Right.

CHAIRMAN VERNON: And I think you're
just going to have to satisfy the requirements of your
pocket of the state at the moment until another agency
that we're trying to get information from -- that
should just go through and say, This is how it is
universally. 1In my area of the state, I don't have to
have a contract.

MR. MEIERHOFFER: Right. I'm with you
there. But my understanding is the interpretation of
the Taw is we can't accept ownership of a policy,
through the law here, this law, this Board. That's
the --

MS. EULER: That's what the statute
says.

MR. MEIERHOFFER: That's where I'm going
right now. So that's -- that's a problem.

MS. EULER: Right.

MR. MEIERHOFFER: Don's got another idea
here while we're talking about this, and that's a trust
which you want to go throw out.

MS. EULER: And we're looking at that as
well, we kind of need to get the answer from FSD and

see how they're going to treat things because we'll
y
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need to look at whether that all works together. So we
don't have an answer on that issue either.

MR. MAHN: Mr. Meierhoffer, we're all in
the same boat with the insurance thing.

MR. MEIERHOFFER: We know that, but I
guess we all have to make our own individual
interpretation and go with it for a while.

MR. MAHN: we just all know that right
now we can't be made owner.

MR. LAKIN: If 1 do not have a preneed
contract and T am not under 436 or Senate Bill 1, I can
own the policy as a funeral director. only 436 and
Senate Bill says that if I have a preneed contract, I
can't own. But if I don't have a -- if I just have --
these folks want this to apply at time of death, I can
be the owner and the beneficiary of that policy.

MR. MEIERHOFFER: You're saying that as
an individual. As an individual?

MR. LAKIN: As a funeral director.

MR. MEIERHOFFER: well, I'm not sure
that's right.

MR. LAKIN: 1I'm not sure, That's what
I'm asking you. But I think I can because I'm not
under a preneed contract.

CHAIRMAN VERNON: Okay. There you go.
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MR. LAKIN: There's the dictatorship.
Now, tell me, How are you going to look at? You may
be chairman for a long time the way things are going.

CHAIRMAN VERNON: Wwhat can I say? What
can I say?

MR. LAKIN: No, but garl, would that not
be right? Wwell, I can own the policy if I don't have a
preneed contract onh it. Has nothing to do with whether
a funeral director owns it unless I'm under Senate
8i11 1 or 436, whatever you want to call it.

MR. OTTO: The problem is if you're the
owner of the policy and it's not term Tife, then it has
value and you've just received something of value,
which under the rule that was just passed earlier
triggers a 436 contract.

MR. MAHN: But not if he doesn't have a
preneed contract.

MR. OTTO: well, the rule you just
passed says that if you get something of value, you got
to have a preneed contract. And if you're made -- you
just passed that rule that says if you receive anything
of value in exchange for goods and services, you got to

have a preneed contract.

MR. MAHN: 1In exchange for goods and

services. Don's saying not in exchange for goods and
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services., He's just saying taking the policy. He's
not saying exchange for goods and services.

MS., EULER: well, until we have --

MR, MAMN: Right, Don?

MS. EULER: Until we have word from FSD
and pDLS from DHSS, I don't think we can give any

answers --

MR. LAKIN: I think you can get words
from them and it's not going to make any difference in
Martin's county or in my county. I mean, they have

these rules in effect now, but every county's

different.

CHAIRMAN VERNON: Joy.

MS. GERSTEIN: Okay. If I'm hearing
this right, I understand, Sharon, we have to wait for

all these DSSs involved to come through. I understand
what they're saying back here (indicating). They have
to be able to go home today and be able to continue
working. Wwhat they worked with in the past was great
until the new law passed. Now we're in the new law.
what are we going to tell them that's going to make it
okay to write this contract?

CHAIRMAN VERNON: We can't tell them
anything until all the DS-whatevers come back with --

MS. GERSTEIN: well, then what makes
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them legal? I'm the public. I want to go in tomorrow
and get signed up for whatever I want. And he's going

to tell me I can't do it because I have to wait for the

ten DSs?

CHAIRMAN VERNON: No. I think he's
going to do just what he just said. He's going to run
his business the way he's going to run his business

until we know.

MR, MEIERHOFFER: we'll have to because

otherwise, nothing happens.

MR, OTTO: But some people will tell you
that --

MR. FRAKER:; And it's the right thing to
do.

MR. MEIERHOFFER: Exactly.

MR. OTTO: Some people will probably
tell you, we can't do that until we hear more.

CHAIRMAN VERNON: But that's because it
was the right thing to do for them. And we're not
going to fault either situation.

MS. EULER: But we --

MR. MAHN: Joy, we're in the same boat
as Mr. Meierhoffer.

MS. GERSTEIN: So what are you going to

do?

111
TIGER COURT REPORTING, LLC
573.886.8942 tcr@tigercr.com




[ S S Y A N

w e ~N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

OPEN MEETING 12-09-2009

MR. MAHN: What am I going to do? I'm
going to take your policy,.

MS. GERSTEIN: Okay.

MR. MAHMN: That's what I'm going to do.

MS. GERSTEIN: oOkay. That's what I
needed to understand.

MR. MAHN: That's why I put Kevin on my
left and you on my right.

MS. EULER: We're not going to follow up
with that. Don's going to start quoting scripture to
us again about that.

MR. OTTO: You're safe right now because
the supreme Court doesn't know what the Miranda rights
are supposed to be so --

Mr. Chairman, would it be possible for
the Roard, if you so desire, to have a motion for the
staff to also come up with a rule on who needs to he a
provider? And perhaps you'd want option A, option B.
option A being what I suggested, that you really just
heed to have one. Option B, the wrong way, where
everybody has to do it. But at least that would give
the Board a choice then.

CHAIRMAN VERNON: That's my next step.

MS. EULER: So option A is the right way

and option B is the wrong way?
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MR. OTTO: Yeah. Not to prejudice
anything on that discussion.

CHAIRMAN VERNON: I guess ~-- let me
think about this a second. As far as actually coming
up with the rule part of it or a motion for the rule,
based upon comments that I heard specifically, just
meaning me at this point, I think the Board needs some
thought processing time as to what we believe, so to
speak, is the correct way for being a provider, Coming
soon, might be a way of describing that.

I think we've got to get some more --
and T would be glad to entertain comments from folks,
just like your description in -- did you do the
provider one in here? I can't remember.

MR. OTTO: 1It's in there. 1In
eight-point type, by the way.

CHAIRMAN VERNON: oOkay. So I have
your -- could you make that 127

MS. EULER: Is it an easily read font?

CHAIRMAN VERNON: We have to look at
that and I agree we have to make a rule on 1it, so --
where everybody is clear where that needs to go.

MR, OTTO: Thank you for hearing me.
And I just one little thing to pass on. I don't know

how many people have told me their thanks that the
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Board extended the preneed agent deadline to March.
You probably saved some jobs by doing that. So a lot
of people are saying thank you.

CHAIRMAN VERNON: Good.

MR, REINHARD: A check would be really
nice.

CHAIRMAN VERNON: oOkay. Yes, sir,

MR. KAISER: Don mentioned -- Chris
Kaiser here. Don mentiohed option A and B. Maybe
you'd like to offer an option C regarding the provider
licensing.

I can understand the Board's desire to
know which funeral establishment licenses are going to
be providing funerals in the future, but I also
understand the idea of wanting to streamline reporting,
so --from a funeral home side.

so what about the possibility of having
one provider license for the home entity, the corporate
entity, or the primary funeral home entity, and then
have a list of d/b/a for the satellite or the second,
third, fourth locations, so that the Board knows
whose -~ which funeral establishments are operating
under a provider's license, but all the reporting can
be done in a consolidated fashion.

CHAIRMAN VERNON: Thought? As I said -~
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MR. REINHARD: As a C?

CHAIRMAN VERNON: Huh?

MR. RIENHARD: As a C?

CHAIRMAN VERNON: It's a C for a
thought. Now, whether it's a C for a Ticense, we'll
see,

one of the things I just -- in following
with the different thinking of -- and this really goes
a little long -- along with what Brad Speaks brought up
awhile ago. As a Board member, if I had -- and really
this would be someone with quite a few funeral homes,
could be more than two or three, but -- I'm going to --
I use Newcomers, Amy. I use you as my example.

1f we had one Newcomer location -- I
just thought this as I was walking down the hall awhile
ago. We had one Newcomer location that had a provider
issue, but they only had one provider Ticense.

Thinking of that, the pressure that would be put on the
Board to shut the entire Newcomer organization down for
one location? I'm not sure about that.

MR. KAISER: I understand the complexity
of trying to legislate between mom and pop, who own
three locations and Newcomer's.

CHAIRMAN VERNON: Yeah,

MR. KAISER: TIt's difficult.
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CHATIRMAN VERNON: Anything -- what's our

hext thought.

we were provided comments from Greg

Russell and I think everybody has that,

MS. DUNN: It's called preneed contracts
and ownership of 1ife insurance.

CHAIRMAN VERNON: So in the church
thought, let's everybody have a moment of silence and

take a quick read.

MS. DUNN: It Jooks Tike this.

CHAIRMAN VERNON: Two pages. It says
preneed contracts and ownership of 1ife insurance at
the top. Everybody good?

Mr. Meierhoffer, I think the first page
thought satisfies your issue that we were talking

about.

I'm not really sure where to go with
this just to be honest about it. It's an opinion.

MR. MAHN: Doesn't it kind of fall in
that whole waiting thing? we're waiting on answers on
insurance right now anyway. Can we just toss it to

that and leave it there for right now?

CHAIRMAN VERNON: That makes sense to
me. Wwhat's he wanting us to do? He just wants to

voice his opinion.
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MR. MAHN: Yeah.

CHAIRMAN VERNON: So I suppose, so noted.
we've already talked about the first half and we're
going to have to do some more investigation with it.
I'm not sure there is anything to say about the second
part. Anybody got a comment? You want to reflect on
this, Board members, public?

Brad?

MR. SPEAKS: on the first page,
parlene's talking about insurable interest. The seller
does not have an insurable interest. If they've taken
ownership of the policy and in exchange for providing
goods and services, did that just give them an
insurable interest?

MR, STALTER: Kind of an expectation
basically. I thought what Greg -- the distinction he
was trying to make is was the insurance policy sold
with the contemplation it was going to fund a preneed
contract? And that's kind of the -- the distinction is
if they got a policy at Global Life and they bought it
ten years ago and they come in, he doesn't see that as
being a preneed transaction.

gut if they bought it, and even 1if they
didn't make the assignment concurrently, but even

within the year or something Tike that, then that would

117
TIGER COURT REPORTING, LLC
573.886,8942 tcr@tigercr.com




N

LA

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

OPEN MEETING 12-09-2009

Took 1ike a preneed contract and should be licensed. I
think it -~ as he phrased it, you know, the
transactions tied together. Not necessarily, but if

they bought the policy contemplating they would use it
to fund preneed -- I think that's what he's driving at
and that's a preneed transaction.

CHAIRMAN VERNON: No question in that

statement.

MR. SPEAKS: Yeah, But if it's -- if
the insurance policy has a tangible value and it's
being used to secure goods and services, it doesn't
matter what the original intent was. It's now anh asset

that's being transferred.

MR. STALTER: It gets back to the
scehar-- on a spend down and you just do an
accommodation, should it trigger the requirement to be
Ticensed?

MR. SPEAKS: I think we come back to is
there a contract or not.

MR. STALTER: well, but if the contract
is -- if you're just doing it to satisfy the State and
to exclusion of assets, should that pull it within 4367
and I think that's kind of what we've been trying to
beat around here for quite awhile.

CHAIRMAN VERNON: I'm just curious. who
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thinks it does? Just a show of hands., Who thinks that
just that transfer or however we're describing what I'm
calling receipting or just by bringing that policy in,
regardless of what the intent of buying the policy was,
and I'11 even say regardless of the insurable interest
thought, who thinks -- in this room, who thinks that
that triggers a preneed contract? Anybody?

MR. OTTO: Arguably the Attorney
General's office did in 1985,

CHAIRMAN VERNON: well, she ain't

raising her hand.

MR, OTTO: I know.

MS. EULER: In 1985,

MR. SPEAKS: She didn't work there in
1985.

MS. EULER: I wasn't working there in
1985.

MR. OTTO: Again, my whole concern on
that -- which I would really love if it were a rule

that protected people on this very issue if you could
figure out how -- I don't know how you would word it -~
is that ten years from now the Attorney General's
office is going to hit up some funeral home and say,
well, Jook at this; you've got 150 1ife insurance

policies where you were made the owner. There's a
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contract there. It might have been an oral contract,
it might have been an implied contract, but there's a
contract there and we're going to go after you because
of that. Because you don't have a Chapter 436
contract.

and 1'd love to see something in a rule
that protected the funeral home from that happening ten
years down the line.

MR. KAISER: can I go a little further
and say you're implying a nonguaranteed contract?

MR. OTTO: It might be nonguaranteed,
yeah, But I just -- I'm concerned about that
happening.

MS. EULER: well, T think having a rule
that addresses these issues is a good idea because we
don't want the Board to have policies that are rules.

MR. LAKIN: Do you remember in 0436, the
Board didn't have the right to make rules.

MS. EULER: Correct.

MR. LAKIN: And look what this has done,

MS. EULER: You mean it's created a lot
of job security?

MR, LAKIN: It seems to me like it has
and the dictatorship is pretty good, but, you know, you

couldn't make rules in 0436, but now we got this and
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this is all you do is spend time making rules.
MS., EULER: And they're -- we knew that
this would happen because in essence we didn't really

change 436, we created a whole new series of

professions.

MR. LAKIN: well, that's the God's
truth.

MS. EULER: And along with that goes a
Tot of rule making, a lot of transitional stuff, a lot

of questions to be figured out.

MR. LAKIN: Originally when 436 was
written, Sharon, this is what the funeral profession,
the people who work in the funeral profession, didn't
want to happen is five or six people sitting around

making rules, changing them every week, every month,

every year,
MS. EULER: well, we are where we are.
MR, LAKIN: I know, but this is the
reason why it was that way to begin with. on the

account of discussions just 1ike today, all day long,
haven't really accomp-- yes, you've accomplished some,
I can't say that, but --

CHAIRMAN VERNON: Thank you.

MR. LAKIN: well, you're the dictator.

CHAIRMAN VERNON: That was a mistake in

121
TIGER COURT REPORTING, LLC
573.886.8942 tcr@tigercr.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

OPEN MEETING 12-09-2009

verbiage, I can tell.

okay. So anybody else with comment on
this that they would 1ike to express? So noted and as
we make some more rules later down the road, we'll look
at these to add to that. Wwhat else?

MS. CLARKSON: 1In your packets in what
was passed out to the members of the Board is a
tracking sheet for the rules to implement Senate
Bi11 1. They're color coded. Those ‘in green have been
filed and the comment period has ended. oOther than
20CSR2120-3.125, my understanding is there's been no
comments received on the others,

Correct, Becky?

MS. DUNN: Correct.

MS. CLARKSON: oOkay. So at this point I
think that it's just that the Board accepts the rules
as submitted and we go ahead and proceed with filing
them for an order,

CHAIRMAN VERNON: oOkay. Now, you lost
me for a second,

MS. CLARKSON: I'm sarry.

CHAIRMAN VERNON: That final acceptance,
is that just a specific color or that's --

MS. CLARKSON: That's just the green.

CHAIRMAN VERNON: Okay. So we're
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only -- the only thing we're discussing here as far as
what you're needing us to accept is just the ones 1in
green?

MS. CLARKSON: Correct.

CHAIRMAN VERNON: oOkay. So we need a
motion or any further discussion on the rules that are
filed. Anybody? Joy?

MS, GERSTEIN: Because we have discussed
it and submitted it to go be put before her, I will
make the motion to accept, unless there's other
conversation.

CHAIRMAN VERNON: 1I'11 take that as the
motion. Second?

MR. MAHN: Second.

CHAIRMAN VERNON: oOkay. 2im?

MR. REINHARD: (Nodded head.)

CHATRMAN VERNON: Yes. Gary?

MR. FBAKER: Yes.

CHAIRMAN VERNON: oOkay. That simple.

MS. CLARKSON: A1l right. Then the
Tighter orange that you see on this sheet are the ones
rhat we filed last week as regular and emergency rules.
The emergency will become effective on the 14th of
pecember and will expire on 06/11/2010. They will

appear in the Missouri Register on January the 15th,
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and that comment period will end on February l4th of
2010. So we'll just proceed from there.

The ones that you see in red are the --
there's a couple of things back for Board review. This
is our tracking that we use. And the other ones in the
second column that are red are just the ones that the
small business statements have been approved and we're
waiting for Department approval on. So that's where

things stand.

CHAIRMAN VERNON: Okay. That takes care
of that.

MS. DUNN: Connie, was there another --

MS. CLARKSON: I did have a question.
I'm talking about 20CSR2120-3.215, the seller ceasing

doing business. Within that -~ and this is a question
that based on doing the small business statement, the
last section of that rule, and I'm sorry I don't have a
copy to hand out,

So it says, Any person with unfulfilled
preneed contracts who was registered with the Board as
a seller on August 27, 2009, and has not filed the
cease doing business forms with the Board before
August 28, 2009, shall be required to file a cease
doing business report in compliance with section

436.500 RSMO, and this and any other rules if they do
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not seek application for seller's license hy October
31, 2009. Thg cease doing business report shall be due
the close of business on October 31, 2009.

Obviously, October 31st has passed. So
my question was what's the magic date? considering
that this was in a priority four pile, priority fours
have not been filed yet, meaning the emergencies
haven't been filed. we haven't filed anything with the
secretary of state's office. So does -- obviously, I
think that date needs to change, but what's the magic
date?

Do you need to see this?

MS. EULER: No. I remember it,

MR. KRAUS: You said October 31st?

MS. CLARKSON: Uh-huh,

MS. EULER: How about --

MR. KRAUS: well, and wasn't that date
used because that's when the notice of intent period
ends if you don‘t file an application by that date,
then you must be ceasing business because you can't
operate anymore because you're not operating under the
notice of intent,

MS. EULER: Right. But since the rule

wasn't filed, we can't have a retroactive date in the

rule.
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MR, STALTER: I understand that, but
that was the intent of that? 220.107

MS. EULER: Yeah,

MR, STALTER: We were supposed to file
that.

MS. EULER: Yeah. I don't know. Like
April 17

MR. STALTER: Or March 31st?

MR. KRAUS: Or do you eliminate that
section of the rule?

MS. EULER: No. I don't think so. I
think we need a final report from the seller so we can
mark them off the roles,

Do you agree, Becky?

MS. DUNN: Yeah. I would suggest giving
them a little bit of time,

MS, EULER: Yeah. That's why -- when --
assuming everything goes as expected, when would be the
expected effective date of the ruie?

MS. CLARKSON: March 31st.

MS. EULER: So maybe give them until
June 1st?

MS. CLARKSON: This is just an idea
because you know how all these dates get thrown out,

can we find a date that's somewhat similar to something
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else, like the July 1st -- July date that we've kind of
Tooked at with Senate Bil11l 1?7 I think there's a

provision in that,
MS, EULER: Yeah.

MS. CLARKSON: So it's consistent with
that and that way there's not another date that the

industry has to remember.

MS. EULER: I think that would make
sense to me, but it's not my decision. It's a Board

decision.

MR. KRAUS: Again, is this the date by
which they must file a report or by which they must --

MS. DUNN: Yes,

MS. EULER: They file their cease doing
business report with the Board.

CHAIRMAN VERNON: We're saying soweone
that no longer wants to be a seller -- that's the whole
point here, Correct?

MS., EULER: Uh-huh.

CHAIRMAN VERNON: They obviously need to

cease., So why are we creating a magic date that they

need to cease by?

MS. EULER: If they did not file a
notice of intent or an application for seller's license

by october 31 --
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MS. DUNN: So we can close --

MS. EULER: So we can close it out.

MR. STALTER: Isn't it part of the
process too, they're supposed to indicate how they plan

to fulfill their obligation on those existing

contracts?

MS. EULER: Right.

CHATRMAN VERNON: I can't remember the
days. 1If you're just going to cease a business

regardless --

MS. EULER: It's usually --

CHATRMAN VERNON: ~- you have 60 days is
in my mind.

MS, EULER: -- 60 days in advance.

MS. CLARKSON: This says 30, I think.
I'm going to look at the language.

MS. BATTAGLER: No, it's 60 days.

MS. EULER: But they weren't able to do
that.

MS. DUNN: sShe's talking about the new
rule, Amy. The new one that she just wrote -- or that
the Board approved previously.

CHAIRMAN VERNON: It's 307

MS. CLARKSON: Yes,

CHAIRMAN VERNON: So why do they need
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some arbitrary date. It already says what it's
supposed to be.

MS. EULER: Because they didn't -- they
didn't have 30 days or 60 days advance notice if they
were not going to do this because the new law came into
effect. They didn't file their notice of intent.

so the people that Don's been talking
about who aren't going to sell new contracts going
forward, we want them to file a final report so the
Board can close out their file and check them off the
Tist. And so we need to give them a date by which they
need to file that final report in Tieu of them filing

30 days or 60 days in advance as required.

MS. DUNN: To give them some kind of
deadline.

MS. EULER: Right. Because they ceased
doing business August 28th,

CHAIRMAN VERNON: Okay.

MR. KRAUS: oOr they should have.

MS. EULER: Yes. They should have.
And, again, it will be a reminder to folks because I'm
guessing there's still some people out there who don't
understand there's a new law.

CHAIRMAN VERNON: There's some folks out

there that don't even know they needed to file a notice
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of intent.

MS. EULER: Yeah.

MS. DUNN: I guess you could do
March 31st. That's when the agents are due. That's
another date.

MS. EULER: well, that's the date the
rule --

MS. CLARKSON: That's when it goes into
effect.

MR, OTTO: I just might throw out there,
until you do this rule as to who needs to be a seller,
people won't know for sure whether they're really
supposed to cease, So you -- I mean, chicken and egg.
vou might need to do that rule that you just voted on
and come back first before you worry about this.

MS, EULER: I think we need to get the
rule out. I would say July 1 because the rule goes
into effect March 31st. I don't think you can require
them to file something before the rule goes into
effect. That would be my suggestion, It's your call.

MR, REINHARD: I make a motion we take
sharon's suggestion.

CHAIRMAN VERNON: That's your motion,

MS. DUNN: So the close of business on

June 30th?
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MS. EULER: They file their cease.
CHAIRMAN VERNON: No, wait. You just

said March 31st, didn't you?

MS. DUNN: No. She said July 1st,

Close of business June --

MR. LAKIN: It won't go into effect
until the 31lst --

MS. EULER: Right.

MR. LAKIN: -~ of March.

CHAIRMAN VERNON: Jim made the motion.
Second?

MR. MAHN: Second.

CHAIRMAN VERNON: oOkay. Joy?

MS. GERSTEIN: Yes.

CHAIRMAN VERNON: Gary?

MR. FRAKER: Yes,

CHATIRMAN VERNON: Okay. well, there's
the date.

Anyonhe have any other Senate Bill 1
issues that they would like to comment or discuss.

Relevant Senate Bill 1 issues.
MR. OTTO: I have a rule.
CHAIRMAN VERNON: You have a rule?
MR. OTTO: well, I don't know if you can

do anything about it or not, but it's something that
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you might want to consider. It's something that I
don't think anyone thought about and it will dovetail
with what the answer +is in 1ife insurance. So you may
want to wait until you get those answers back.

But here's the potential problem. If
somebody gives a funeral home a life insurance policy
as part of a preneed contract and it's nonguaranteed,
the funeral home has to give back to the family
whatever's not spent. Now, that's in the law.

If it's a guaranteed contract, the
funeral home can keep the whole amount, That's the
deal. How a guaranteed contract is defined in the
statute is if any portion of the contract is
guaranteed, then it is a guaranteed contract.

so here's the worst case scenario: It's
a 99.9 percent nonguaranteed contract. They guarantee
the cost of the rose that will be sitting on top of the
casket for $5. Everything else is nonguaranteed. Now
the funeral home gets to keep the entire amount,
regardless of what the family spends.

And there's a couple of other -- that's
a weird example, but there's a couple of other
situations where it is disadvantageous to the consumer
for it to be considered a guaranteed contract on

cancellation things and things 1ike that.
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That was not contemplated. I don't know
if there's anything to be done with that with rule or
if we're going to have to wait a year from now when we
do some technical corrections. B8ut it's just something
T wanted to throw out there that's come up in
discussions as I'm teaching my class. People already,
you know, said, Hey, what if we did this? But please
don't tell me you thought of that.

MR. LAKIN: What day does your Bible
¢lass start?

MR. OTTO: So I bring that up because
some people in the class who sell preneed thought of
that. Tt was 1ike, oh, we could make this all a
guaranteed contract by just guaranteeing one thing and
then -~ so T don't know if there's a rule you can come
up with to help protect the consumers on that issue or
hot.

CHAIRMAN VERNON: So ultimately, reading
between the lines of your statement, you would think
that there might need to be a rule that says a
guaranteed contract must guarantee the merchandise, the
services --

MR. OTTO: T don't know what you can do,
but there -- it's something to think about.

particularly after we get the answer on how
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F-$-D-S-F-D~H~F is going to treat -- how insurance --
how funeral homes are going to be taking 1ife insurance
policies because I just know there are some people out
there already thinking of ways of looking for
Toopholes.

CHAIRMAN VERNON: oOkay. A1l right.
Again, I'11 say so noted. And thank you.

Yes, ma'am.

MS. JERNIGAN: I just have a question as
far as, like, with all the new Jaws, the insurance
companies 1ike my company and other ones, we're having
to come up with new applications and new statements of
goods and services to meet the new requirements. My
question is, is there anybody that's looking at those
to make sure that they're up to all the standards,

that's approving them or disproving [sic] them?

CHAIRMAN VERNON: You all.

MS. JERNIGAN: That's it?

CHAIRMAN VERNON: Making sure you're
Tegal.

MS., JERNIGAN: Because what my company
can interpret the law as and put in our paper, another

company can interpret it a totally different way. 5o

what makes it the right way?

CHAIRMAN VERNON: whenever somebody's 1in
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trouble and comes before the State Board and we look at
it and say, oops, that's the wrong way.

MS, JERNIGAN: Wouldn't it just be
easier though to just approve them or disprove them
before it gets to that? So there's nobody that's doing
that, Secretary of State, State Board, nothing?

CHAIRMAN VERNON: Senate Bill 1.

MR. SPEAKS: That's the same question as
this contract question,

MS. JERNIGAN: Just making sure,

CHAIRMAN VERNON: There's what approves

it and what disapproves it.

MS. JERNIGAN: Well, we've got what
our -~

CHAIRMAN VERNON: Yeah, I know. I Know
that thought makes sense, but no one is -~ that would
be like saying, Is somebody from the State Board going

to every funeral home and looking at your contract and
making sure you're legal. And they're not. You're
supposed to be legal and it's up to you to be legal.

MR. MAHN: chairman, it's been brought
up a few times ~--

CHAIRMAN VERNON: What's that?

MR. MAHN: Her question and different

versions. Can we note their concerns and discuss this
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Tater?

CHAIRMAN VERNON: We can definitely note
them, but I think we already know the answer, so --
it's an issue. I understand that. It is an issue,
but --

MS. JERNIGAN: It seems like it would
just be easier to just approve them or say, No, you're
missing this or this, versus waiting until --

MR. LAKIN: Five years in the pen.

MS. JERNIGAN: Yeah. And then you got a
ton of contracts where you're, you khow, not correct

and then you got to go back and fix them or whatever.

CHAIRMAN VERNON: I understand that. I
do.

MR. MAHN: Wwe're on the same page with
you. We all use contracts and stuff too, so, you know,

we have to make sure ours are correct also.

CHAIRMAN VERNON: okay. T wish I could
give you a better answer. Anyone else?

A1l right. Moving right along. Letter
from Missouri Department of Health and Senior Services.
we may have touched on this last meeting, I'm not sure,
but delay in the electronic death certificate.
Everybody up to speed on that one? Basically, it's

just on hold. I don't think we have any -- we don't
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have any knowledge of what's happening or whatever, No
one has actually contacted us. This is the same letter
that went to the industry as far as I know. Anybody

got a comment or anything? Anybody know anything more

than we know?

MR. LAKIN: It was a lot of work to get
it stopped, let's put it that way.

CHAIRMAN VERNON: oOkay,

MR. LAKIN: 8ut there's areas in
Missouri that don’t even have high speed Internet at
this time. Much less funeral homes and doctors who do
not have computers. Sort of amazing. But it's been
stopped for quite awhile I'd say.

CHAIRMAN VERNON: Are they going to put
it up at all? Have any input in that?

MR. LAKIN: 1It's a -- there is a law
that says birth certificates and death certificates,
but there's no time limit on it. There's no -- it does
not say when that has to be --

MR. OTTO: They have to have their
system in place by January 1, 2010. It doesn't say
peopie have to use it. So they will have a system in
place, it's just they're not going to be using it.

CHAIRMAN VERNON: why can't they do

both? why can't they open it up and actually do both?
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MR, OTTO: That wouldn't -- it's an
excellent idea. 1It's been suggested.

CHATIRMAN VERNON: And they're just
completely against 1it?

MR, OTTO: This -- ultimately, the
reason -- this is my personal opinion: The ultimate
reason for this is because there are people that need
to know that 36.5 percent of the women that fell down
steps and broke their hips died of complications of
pheumonia after a week-long stay in the hospital. And
that's the kind of information they want to be able to
capture and be able to say with extreme accuracy.

MR. LAKIN: But the legislation said
that they had to get electronic death certificates and
birth certificates, but it never gave a time. That's
what the mandate came down from the legislative --

MR. OTTO: Wwell, it does say January 1,
2010 for the system to be in place. But it doesn't
mandate that they actually make anybody use it, so --

CHATIRMAN VERNON: S0 how are they
missing capturing that information whether it's
electronic or whether it's the old system. why 1is the
old system giving them that and this one wouldn't?

MR. OTTO: well, I mean, the current

system does create -- and this is another thing that
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governments in general abhor, it makes legal documents
which they know are probably incorrect because doctors
keep putting MI down for the cause of death. And
because Social Security humbers get mixed up or wrong.
And then until that's corrected, those are official
state documents that are out there.

and also the current system doesn't
capture all the data the new system will capture. The
new system is going to capture a lot more data. And if
they -~ the State will one way or the other approve it
before it goes out on a death certificate. So those
are the kinds of things that vital statistics kind of
people like to do that. Because it gives you more
accurate data and they have more contro]l of the data
before it can goes onto an official government
document.

Now, is that more important than your
family being able to bury a loved one? I don't think
SO.

CHAIRMAN VERNON: well, I just -- if
they have it up and it will operate, I just haven't
seen the Tight through -- and I've only had one
conversation is, why don't they do both for awhile and
let the industry get it going, get used to it, give it

a two-year period, and then slam dunk you can only do
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it this way. So anyway.

MR. LAKIN: She made the statement, out
of 14,800-and-something doctors and DOs -- MDs and DOs
registered in the state of Missouri in the Division of
Professional Registration of Medical Arts, there was 30
doctors had been in that program. Now, it's sort of
hard to start a pilot program with 30 doctors out of
over 14,000,

CHAIRMAN VERNON: I agree. But anyway.
anybody else have something specific that you came to
the meeting today that you want to address the Board
with that's not on the agenda? Because the agenda's
about to the end.

MR. OTTO: Just for people, if you've
got your calendars out, the MFDEA Tegislative day at
the capital will be February 23rd. I think that's a
Tuesday starting at ten o'clock and everyone's welcome,
of course.

we don't have any proposed legislation
as of this second, but we're watching out to see if the
pepartment of Health does something that we're not --
to do something that we don't 1ike with the death
certificates. And there is going to he a cenmetery
legislation probably that we'll need to watch to see

how that affects 436. And we think that there might be
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legislation dealing with Chapter 208 spend downs that
pop up. And so there might be a lot of interesting

issues. So that's the date.

The convention this year is the first
week in May in Kansas City, back with Kansas and

Nebraska.

CHAIRMAN VERNON: okay. A1l right,

Anyone else?

MR. MAHN: Circumstances has led us to
relook at the idea of fingerprinting funeral directors
and embalmer renewals. Without getting into detail,
things were brought to our attention by that type of
source that we would not have been able to find out.
7'd 1ike to make a motion that the next renewal that we
have funeral directors and embalmers supply their
finger prints also.

MS. EULER: What about preneed agents?

MR. MAHN: And preneed agents.

MR. FRAKER: Second that motion.

CHAIRMAN VERNON: Gary seconds that
motion. I'm going to open the floor for any more
discussion between that. So if anyone would tike to ~-
I thought I could. I thought we can have discussion

hetween --

MR. REINHARD: Wwe can have discussion.
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CHAIRMAN VERNON: Yeah. I thought you
can.

MR. REINHARD: Ask Rob Rules Order here,

MS. DUNN: What I was going to mention
is you said with the renewals of funeral directors and
embalmers. If this takes a modification to the rules
to do this, then we need to make sure to consult with
the Division and Connie. Because a rule may not be
able to be done -- we start oh the renewal process in
january or February for funeral directors and
emhalmers.

so I just wanted to make sure as you're
considering that, it would -- you know, you think about
what would actually be accomplished because legal will
have to look at how to do that if it takes a rule
change.

MS. CLARKSON: Guys, one of the things
that the Real Estate commission did is they had to go
through' the rule process in order to jmplement that,
but they set that out far enough for like the next
renewal that gave the indus-- their industry time to
meet those requirements --

MR. MAHN: Sure.

MS. CLARKSON: -- so that renewals

weren't being held ~-
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MR. MAHN: T just started to say that.

we may need to do that. That's not a problem.

MS. DUNN: Okay. I just wanted to make
sure,

CHAIRMAN VERNON: Amy.

MS. BATTAGLER: You don't do a
background check on them every year -- or every time
they renew, do you?

MS. DUNN: No,

MS. BATTAGLER: So are you asking for
the funeral directors just for renewals and the preneed
agents for the renewals that you're going to ask them
to submit their fingerprints, but you're nhot going to
run a background with it?

MR. MAHN: well, the embalmers also.

MS. BATTAGLER: Wwell, right., Anybody
that's going to renew their license. But you're not
going to run a background with it, yoﬁ just want their
fingerprints there,

MR. MAHN: T think we'll be running a
background check,

MS. LENZINI: The background check wilil
be run when the fingerprints are printed.

MS. BATTAGLER: The reason I'm asking 1is

we've got a lot of corporate officers, you know, in New
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orleans or wherever. Are you going to require that on
all of that --

MR. MAHN: Embalmers, funeral directors,
agents, and new applicants.

MS. BATTAGLER:, 50 --

MS. EULER: But not on the corporate --

MR. MAHN: Not on officers.

MS. EULER: -~ people on the
corporations.

MS. BATTAGLER: So it doesn't have

anything to do with the establishments or anything like

that.
MS. LENZINI: 3Just Missouri licensees.
MR. MAHN: Funeral directors, embalmers,
agents, and new applicants.

MS. EULER: For those positions.

MR. MAHN: For those positions.

MR. REINHARD: And is it Tike a 57 or 59
dollars?

MS, LENZINI: Fifty-two fifty.

MR. REINHARD: Fifty-two fifty cost to
you.

MR. LAKIN: To who?

MR. REINHARD: To you,

MS. BATTAGLER: Yeah. That's --
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MR. REINHARD: We're going to pay for
you?

MS. BATTAGLER: You're going to increase
the cost on that.

MR. LAKIN: You're going to raise the
embalmers fee and funeral director's fee $527

MS. CLARKSON: No, That's a fee that's
paid directly to the Highway Patrol, so it's a
different fund.

MS. BATTAGLER: But they're going to
require it to be paid.

MR. LAKIN: Let's go back to the Hancock
Amendment. Can you do this?

MS. CLARKSON: The way that it's been
handled with other boards is that when we set up a fee
schedule for a specific industry, it's Tisted as fee as
determined by the Missouri State Highway Patrol.

That's the fee they charge. That's not a fee that our
board charges, so there's a difference with that.

MR. LAKIN: 1In other words, I can make a
check to the Missouri State Highway Patrol, not to the
pivision for prof--

MS. EULER: Correct,

MR. LAKIN: And I got to go out --

MS. BATTAGLER: But they can require
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that to be done. They can require that you have to --
you know, have that done or --

MR. REINHARD: And you've got to go to
the Highway Patrol division in your area to get it
done. So it's not a handy deal.

MR. LAKIN: Now, are we going to do this
every year or just one time?

MS. LENZINI: Just one time.

MR. MAHN: One time,

MR. LAKIN: I might not even get

Ticensed next year. I may not Tive Tlong enough.

CHAIRMAN VERNON: I want to add on
something --

MR, MAHN: We're not going to do it to
retirees if you want that Ticense.

MR. REINHARD: Maybe you need to add
that,

MR, MAHN: Add that in the memo.

CHAIRMAN VERNON: This may be a
completely different issue, but still the same thing 1is

we need to change the statute or however -- whatever
you and I discussed in all of that. But when someone
is going to enter the profession and they are making

their application to go to mortuary school, that needs

to happen there too.

146
TIGER COURT REPORTING, LLC
573.886.8942 tcr@tigercr.com




W N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

OPEN MEETING 12-09-2009

Now, I don't know if that's a part of
the same vote that he's making -- or motion that he's
making right this minute or that is a separate thing
that we need to discuss. Behind that for number two,
we need to be able to do that fingerprinting issue
there also.

MR. FRAKER: Martin, I think what
he's --

MR. MAHN: I include that also.

MR. FRAKER: ~-- talking about, the new

applicants.

CHAIRMAN VERNON: Okay.

MS. EULER; And that would be when they
register.

CHAIRMAN VERNON: But, see, haw
applicants -- well, that -- so new applicants includes
someone going to mortuary school.

MR. MAHN: Absolutely.

CHATRMAN VERNON: Because that could be

I

embalmer, that could be funeral director
MR. MAHN: Right.

CHAIRMAN VERNON: -- that would be a new

applicant too.

MR. MAHN: It just leaves out retirees,

Hint, hint.
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MR. LAKIN: We're going to have to get
that in a rule form before you can vote on this or do
it, You're going to have to check with the rule people
or with the statute to find out where you can add that
fingerprinting deal to it. And I don't think you can
get it done by the renewal license period.

MR. MAHN: And we may not this renewal

Ticense. It may be the following one.

MR. LAKIN: It would have to be next
year.

MR. MAHN: Right.

MR. FRAKER: Yeah. I think we're going
to grant some latitude on this thing too.

CHAIRMAN VERNON: So that wiil have to
be your motion --

MR. LAKIN: Yeah. Right,

CHAIRMAN VERNON: -- to proceed with
putting that --

MR. MAHN: That is the motion, Gary
seconded 1it.

CHATRMAN VERNON: Don, you wereg --

MR. OTTO: My only question was do you
think you can do that by rule or --

MS. EULER: We already have the statute,

There's already statutory authority.
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MR. KRAUS: But that's part of what I'm
going to look at is, is there statutory authority? If
there is, 1s there a rule or do we need to do a rule or
do we need to change a rule and what's the time frame
going to be?

MR. OTTO: I anticipate a huge negative
reaction from a large portion of the profession,

CHAIRMAN VERNON: Well, let me --

MR. OTTO: I'm not saying it's not a
good idea. They do it -- I've been fingerprinted a
lots of times. But it would be great if an explanation
could go out to the world.

CHAIRMAN VERNON: well, Tet me at least
put it in a practical sense and it's all well too, hut
there are many incidences that I put up with being on
this board in my tenure that someone has went through a
lot of motions to get to a point that -- then we are
given information somehow that totally -- we're not
going to give him a Ticense. I'm sorry. But they've
spent lots of -- they've spent considerable amounts of
money to get to the point that they could get a license
and their background just ain't going to happen.

so why would you not take care of that
on the front end as opposed to letting them go through

all this, spend the money, and knowing -~ they don't

149
TIGER COURT REPORTING, LLC
573.886.8942 tcr@tigercr.com




B N

0 0 N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

OPEN MEETING 12-09-2009

know the Board's going to be in that -- you know, but
the character and all that is very important. So it
just takes care of that, That's one incidence. It's ’

important.

MR. OTTO: I would just suggest as best
as could, send something out that explains why because
T just -- I'm anticipating a very negative knee-jerk
reaction to it and so -- I know you can't talk about
closed stuff as to why it's necessary, but as the best
you can, tell why it's necessary, it would be really
helpful 1 think.

CHAIRMAN VERNON: So that's one
practical aspect,

MR. FRAKER: Just as a point of
reference for some of us old-timers. There at one time
this fingerprinting was part of this board. And it was
lost somewhere along the way. So at one time this was
a requirement. I don't know the dates. I don't know
when it was Tost, but it just disappeared,

CHAIRMAN VERNON: You just thought you
were doing your funeral director stuff.

MR. FRAKER: I'm with the old guys.

CHAIRMAN VERNON: oOkay. So motion made.
who done the second? Gary done the second. Joy?

MS. GERSTEIN. Yes,
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CHAIRMAN VERNON: Jim,

MR. REINHARD: Yes.

CHAIRMAN VERNON: Okay. So Mr., Attorney
and Mrs. Attorney, start looking --

MS. EULER: We're married?

CHAIRMAN VERNON: -- at the process of
rule making. Next? Anybody else? I think we're down

to the countdown.

MR. MAHN: Are we going to discuss a
date for the next meeting or location or do you want to
wait?

CHAIRMAN VERNON: The advice I'm being
given is we might ought to hold up on that,

MR. MAHN: Fine.

CHAIRMAN VERNON: A1l right.

MR. MAHN: Sounds good.

CHAIRMAN VERNON: Entertain a motion to
adjourn.

MR. MAHN: Motion.

MR. FRAKER: Second.

CHAIRMAN VERNON: There's the -~ Joy?

MS. GERSTEIN: Yes.

CHAIRMAN VERNON: Jim?

MR. REINHARD: Yes.

CHAIRMAN VERNON: A1l right, Wwe are
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1] adjourned.
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Thank you all for coming.

(The meeting concluded at 12:50.)
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CERTIFICATE OF REPORTER

I, Kristy B. Bradshaw, CCR within and for the State
of Missouri, do hereby certify that the foregoing meeting
was taken by me; that the testimony of said meeting was
taken by me to the best of my ability and thereafter reduced
to typewriting under my direction; that I am neither counsel
for, related to, nor employed by any of the parties to the
action in which this meeting was taken, and further, that I
am not a relative or empioyee of any attorney or counsel
enployed by the parties thereto, nor financially or

otherwise interested in the outcome of the action.

KM;?{M % Qmo@/% e

Kristy 8] Bradshaw, CCR
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STALTER LEGAL SERVICES, LLC

WILLIAM R. STALTER 9300 METCALF AVENUE, SUITE 202 TELEPHONE (913) 378-9920
wastal@swhbell.not OVERLAND PARK, KANSAS 66212 FAX (913)378-8924

December 4, 2009

Missouri State Board of Embalmers and Funeral Directors
36035 Missouri Boulevard

PO Box 423

Jefferson City, MO 65102-0423

Dear Board Membaers:

Because SBI has flaws and ambiguities, policy decisions will be necessary regarding what
{and how) to lmplement and what should be changed. The authority, and responsibility, for such
policy decisions are vested with you, not with the Division or the Attorney General’s Office.

Please recall that the authority for prenced oversight was the first issue addressed by the
Chapter 436 Working Group last summer. Representatives for the consumers, the Division and the
Attorney General’s Office were afforded an opportunity to make recommendations o have preneed
oversight transferred to an independent agency within the Division, but they chose you. The record
from that meeting will reflect that the Group acknowledged that preneed is complex, and that an
industry board would be better equipped than an independent agency to provide oversight,

Appropriately, the State Board’s initial SB1 priority has been to enable the preneed industry to
continue to operate. However, many of the proposed rules have gone beyond the immediate licensing
needs. During the August meetings, you questioned, or were questioned by the public regarding, the
need for certain proposals, Frequently, the answer was that you were approving the proposal on the
advice of counsel,

Although 1 found several of the proposed emergency rules objectionable, T limited my criticism
for the sake of keeping the Board on track for the crucial issues. Whether intended or not, some of the
emergency tules lay the groundwork for policies that may not be in the best interests of either the
industry or the consumer, But because many of the proposals were based on legal advice given in
closed sessions, I don’t know whether to criticize the State Board or the advice given by its attorneys.

With legal advice having played a crucial role in the policy decisions made by the State Board,
I recommended the Attorneys’ Forum as a means to provide input to your attorneys before they
formulate proposals (as opposed to providing criticism afterwards). In response to your instructions,
and my prompting, Mr, Krauss appropriately advises that the State Board should set policy. I agree,
but that begs the question of how the industry is to effectively participate in policy discussions when
policy decisions are based on Jegal advice given in a closed session,




ST1ALTER LEGAL SERVICES, LLC
December 4, 2009

Page 2

If the State Board shounld choose to pursue policy discussions regarding SBI, 1 offer two
proposals to address the immediate needs: a voluntary compliance program and an alternative trust

program,

Missouri’s funeral homes have transacted preneed transactions for 27 years with little oversight
or guidance, While most small operators have probably deposited the appropriate funds fo a frust or a
joint account, many will have used non-compliant preneed documents, Funeral directors have
suggested that inspectors have looked the other way so fong as the money could be accounted for.
But, the State Board can no longer apply different standards to licensees. Rather than charge these
operators with violations regarding contracts written twenty years ago, offer a voluntary compliance
programs similar to those for ERISA plans. T he program would be for the operator who tried to
comply, but failed for the lack of appropriate guidelines or assistance,

The joint account was preserved under SB1 as the small operator’s alternative, However, the
structure does not work for most operators. There ate a substantial number of operators who simply
offer preneed as an accommodation, There are alternatives that would not require seller licensing,
such as the trust-funded programs found in England and Australia, Establishing such a program would
require cooperation and assistance from the State Board.

If the day for policy discussions has passed, and the decision has been made to begin enforcing
SBI, the State Board needs to appreciate that many of us do not agree with your interpretations of
SBI. Ifit is your decision to implement audits, then it would behoove the State Board to revisit its

past with regard to audit procedures.

There seems to be an impression that NPS somehow brought an end to the Board’s audits.
NPS may have played a factor, but I participated in a challenge of the State Board’s audit procedures
in 1993. When the independent CPA firm engaged by the Division advised a client that its *preneed
exam’ would last from 3 to 6 months, T met with the CPA who was to conduct the audit, The CPA
could not answer my basic questions regarding Chapter 436 requirements, 1 subsequently discovered
he not been provided ‘agreed upon procedures’ or definitive guidelines by either the Division or the

State Board.

Though your auditors will be better versed on SBI, they will face a legacy of technical
violations with regard to many well-intended operators. While small operators may lack resources to
challenge an audit, larger operators will contest any questionable Interpretations that are incorporated
by your audit guidelines.

1 urge you to table the audit powers until crucial policy issues can be explored.

Sincerely,

William Stalter



Board of Embalmers & F uneral Directors

WELCOME TO THE BOARD oOF EMBALMERS & FUNERAL DIRECTOR

December 09
Board Meeting Addendum Working Documents

Date File Type File Size
Public Comments
Date. File Type File Size

Don Otto Comments for December 9 meeting POF File 100 kb



Here are the ssues MEDEA would like the Board to discuss and vote on In the open meeting

1. Issue of who needs to be a Seller,

in the week before the deadline to file for Seller’s licenses, funeral homes were told that anyone
that has old trusts, joint accounts, or has their name on Insurance policies that fund preneeds
would have to have a Seller’s license even if they do not Intend to sell any new preneeds from
this polnt forward. It is usefut to look at these items seperatly:

Joint Accounts, Under the old law, if all that a funeral home sold was Jolnt accounts, there was
no need to register as a Seller. This was confirmed by the Board’s legal counsel and confirmed
by Board actlon several years ago. MFDEA helleves that legal counsel for the Board agrees that if
a funeral home only has pre August 28" joint accounts and Is also not selling preneeds under
the new law, that there Is no need for that funeral home to have a Seller's license. If this is
correct, then funeral homes need to be notified that information they were given earlier was
incorrect and that they do not need a Seller’s license,

Trusts and [nsurance. MFDEA Is aware that the Board apparently DOES believe that funeral
homes that have old trusts or Insurance policles need to have a Seller’s license even if they are
not selling under the new law. MFDEA respectfully disagrees. There are a number of points here
to be considered.

a. Nothing In the new law SAYS anything to the effect of “old seller’s that do not sell
under the new law still need to get a seller’s license.” 1t is simply not there,

b. On the contrary, the new law specifically states that contracts sold before August
28" are to be handled under the old law.

¢. The new law on who needs to be a seller clearly is worded as GOING FORWARD,
using such terms as one who “obligates” not one who has “obligated”

d. Why s this necessary? It is NOT necessary in order to “tract” the old accounts since,
as they are covered under the old laws provisions, the old seller still must follow the
old law AND the new laws enforcement provisions ARE clearly retroactive. In other
words, the Board has Just as much authority to enforce the provisions of the old
contracts regardless of whether or not someone has a seller’s license under the new
taw. Further provisions In the new law that are also clearly retroactive, make it clear
that even if one has ceased to do buskness as a seller, the “old” seller continues to
have the obligation to properly handle any preneed funds.

e. What s the Board going to do If an “old” selier, that does not wish to sell under the
new law Is not granted a seller’s license for some reason?

f. This interpretation of the law will place a huge burden on the Board and Staff as it
will result In MANDATORY financial examinations of hundreds of additional “sellers”
every 5 years even though they are no longer selling any preneed.



g. Atthe very least, what has happened here Is something that the Board has stated
on a number of occasions should not happen: a “rule” without a Rule. If this is going
to be the position of the Board, that entities need a license if they have old trusts or
insurance policies, it should be set forth in a rule that goes through the proper
rulemaking procedures and so It Is clear what the position of the Board Is for anyone
who needs to know.

2. Who needs to be a Provider.

Also at Issue is who needs to be a provider under the new law. The new law defines a provider as the
entity that is OBLIGATED to provide the goods and services, it [s also clear under the new law that a
provider does not HAVE to be a funeral establishment, but can be any entity that Is providing the goods
and services. (Whether or not the entity that Is the Provider also needs to have a funeral establishment
license Is continued to be governed by Chapter 333, just having a Provider license does not avold the
need to be a funeral establishment IF that is required under Chapter 333},

However a nurber of funeral homes have been told that each and every location they operate MUST
have a Provider's license even though those other locations are not the entity that Is obligated under
the preneed contract to provide the goods and services. The following example will llustrate.

Funeral home “ABC” has several locations, all of which are licensed funeral establishments. The funeral
home wishes to make its main focation the provider on each of its preneed contracts, regardiess of where
the contract was signed or where the funeral will actually be held. The contracts will show “ABC-Maln-
location” as the provider, The desire Is for the branch and satellite locations, in this instance, not to be
licensed as providers. Why? This reduces paperwork, eliminates redundant fee s, appllcations and
reports, provides better accountabilfty and makes it easfer to maintain and, Indeed, audit the providers
records since it is just one entity that Is making the obligation rather than several,

MFDEA believes this is permissible under the new law as the entity obligated to provide the goods and
services Is clearly disclosed to the consumer and it should not matter where the contract was actually
signed or where the services are performed. This Is in many respects no different than if the preneed
contract was signed In the consumers home and the funeral Is to be held at a church. In that case
nelther the house nor the church Is the provider; it Is the entity that Is responsible for making sure what
the customer has paid for takes place where the customer wants it to take place, Likewlse it very often
happens that when someone passes away outside the area of the provider or for other reasons, the
funeral is held at a funeral establishment other than the Provider on the contract, however the Provider
on the contract Is still the entity obligated to provide the goods and services called for in the contract.

MFDEA feels that the position that has been taken on who needs to have a provider license shouid be
changed to reflect the law. Further, as with the issue of Sefler’s license, this should be done In a rute so
there is no question In the future about who needs to apply to be licensed.

I



3. Insurance Assignments,

it is the understanding of MFDEA that the Board's legal counsel Is of the opinlon that, under the new
law, a funeral home can NEVER be the owner of an Insurance policy used to fund a preneed contract and
that this Includes Insurance assignments for purposes of a Chapter 208 “Spend down”. This hinges on
the interpretation of the word “beneficlary” in one section of the new law. IF this Is the interpretation of
the Board, a significant problem now exlsts as, In many cases, FSD REQUIRES that the funeral home be
the owner of an insurance policy to be used for funeral expenses in order to qualify for public assistance.
In many cases, FSD representatives have stated that even making the funeral home the irrevocable
beneficlary of the insurance policy Is not good enough.

A solution to this problem must be found quickly. This not a funeral home or provider or seller issue, itls
a CONSUMER Issue. Consumers need to be able to qualify for benefits without having to cash in
insurance policles for pennles on the dollar and thereby lose thelr death benefits.

One possible solution, as suggested at the last State Board meeting, is to have the Insurance policy
placed into a preneed trust. This seems to be acceptable to FSD as the consumer Is no longer the owner
of the policy and can no longer cash it in. Anything, of course, can be placed in a trust, cars, homes,
boats and insurance polficles, Nothing in the new faw prevents this from happening with life insurance
policles In a funeral trust. {(Except for the provision that no term-life policy can be used by a trust, which,
by Implication clearly altows non-term policies). This solution also has the advantage that under the law
a Bank must be the trustee and must have all assets in its name which, arguably, is more secure for the
consumer.

If there Is another solution, it needs to be found right away as consumers have already approached
funeral homes with Insurance assignments and it Is difficuit to know what to tell them.
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Preneed Confracts and Ownership of Life Insurance

There is an important difference between an existing life insurance policy that is being
assigned to fund a preneed contract and a life policy that is written simultaneously with a
preneed contract, The difference is in chronology and the first policy was not purchased
to fund a preneed contract. In fact that policy may have existed prior to any preneed law
in Missouri, A policy may or may not have been intended to pay for final expenses. We
will never really know the intent, But it does not matter since the law does not include
insurance policies which were not purchased to fund a preneed contract, They existed

prior to any consideration of entering into a preneed contract,

While the new Chapter 436.450,7(1) requires the purchaser or beneficiary of a
preneed contract to be the owner of an insurance policy purchased to fund a preneed
contract, it does not stipulate that policies written prior to entering into a preneed
contract be handled in the same way. There are no requirements set out in 436 that
would place any conditions on using those pre-existing policies, To attempt to treat
them the same way as a new policy purchased to fund a preneed contract is no less than
an attempt to exert someone’s implied authority through their interpretation. As has

been seen on several issues with 436, the law is not perfect, but it is the law.

Therefore, it seems clear that on preneed contracts funded by a preexisting life
insurance policy, there is no prohibition of the seller or provider being the owner of the

policy. The seller does have an insurable interest in such a policy and should be able to

be the irrevocable assignee whether as owner and/or beneficiary. Chapter 436.450.7(2)




requires that the seller or provider be named as beneficiary or assignee of the life
insurance policy funding the contract. It does not stipulate an assignment of owhership
or an assignment of beneficiary, For purposes of Chapter 208 RSMO, Medicaid spend
down, the assignment of ownership is more feasible as the owner makes decisions of cash
surrender, change of beneficiary, loans against the policy, and generally controls the

policy.

It would be grossly unfair for the consumenr to require preneed contracts written
with a pre-existing insurance policy to be placed in trust. While this may be a solution
for some, it should not be the only solution. There are most certainly fees and expenses
associated with assets in a trust and to impose them on a consumer when trust funding
was nof selected would be wrong, Insurance funding and trust funding are both separate
and distinct methods of funding preneed. Trust funding could have been chosen if that

indeed, was the desire,

Respectfully submitted to the State Board of Embalmers and Funeral Directors,

December 8, 2009 by Greg and Darlene Russell
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