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To the members of the preneed review committee:

It’s clear from the financial crises affecting prepaid funeral trust funds that Missouri laws need to change. Both funeral
consumers and funeral homes are at great financial risk, largely because of Missouri’s inadequate laws that permit and
encourage financial chicanery.

Funeral Consumers Alliance is not alone in believing that the only acceptable standard is 100 percent deposit of
consumers’ prepaid money, interest accrual, and complete portability/refundability without penalty. The National
Funeral Directors’ Association - the largest funeral home association of its kind - recognizes nothing less is acceptable.
Writing in the March, 2008 issue of NFDA’s The Director, NFDA Board member Robert T. Rosson, Jr., wrote:

One fundamental principle in preneed operations is the recognition that preneed funds are not under any
circumstances our money. We simply cannot fund any of our business opportunities with preneed money.
It is the consumers’ money, and it remains theirs until we fulfill our obligation of service. In all cases, 100
percent of preneed funds should be deposited into legal trusts, and no principal or interest should be
withdrawn until after the contracted funeral services have been performed.

We offer the following minimum suggestions for improving state laws, and we’d be happy to make available detailed
suggestions for rewriting the statutes if requested.

e Require 100 percent deposit of a customer’s prepaid funeral money in a regulated financial institution.

® Require funeral providers to refund 100 percent, with interest, if the consumer wishes to cancel the contract before
death.

¢ Require funeral providers to transfer the consumer’s investment - principal and interest - to a new provider of the
consumer’s choice on request.

¢ Cap any administrative fees, or fees of any sort, at 3% of 1 percent, as New York state does. Missouri’s current law
allows providers to skim an unconscionable 20 percent from the customer’s account, in addition to all the interest
annually. This is not only grossly unfair to the consumer, it encourages providers to indulge in short term greed that puts
the financial security of the business and the consumer at great future risk.

®  Prohibit funeral providers from converting a customer’s trust-funded funeral to an insurance policy under any
circumstances.

® ' Require funeral providers to send customers an annual 1-page statement showing how much money is in the
customer’s trust account and how much interest has accrued.

* Require funeral providers to submit to the state annually a copy of each preneed contract sold

® Require the state to audit a reasonable sample of funeral providers annually to determine compliance with trusting
laws.

¢ Lift unjustifiable restrictions on public access to information on government regulation and licensing of prepaid
funeral sellers. Both current and proposed laws almost totally deny the public access to complaint records, the legal
standing of preneed sellers, and other information vital to consumers and public interest groups.



Missouri Preneed Law: A Financial House of Cards

This example shows why Missouri’s laws allowing funeral homes to skim 20 percent from a consumer’s
prepayment, plus all the interest annually, is bad for business and consumers.

Mrs. Smith decides to prepay Johnson Funeral Home $6,000 (today’s retail price) toward her eventual funeral.
Johnson funeral home deducts its 20-percent commission, leaving $4,800 to be placed in trust. Assume Mrs.
Smith’s trust fund earns 4 percent interest every year (a generous assumption by today’s standards), and that Johnson
Funeral Home deducts the interest every year as allowed by law. Also assume Johnson Funeral Home’s prices
increase by an average of 4.72 percent each year (calculated from Bureau of Labor Statistics reports from 2000 -
2007). Assume Mrs. Smith lives for 7 seven years, the average length of a preneed contract.

Year Amount in Trust Interest Skimmed Johnson’s Prices
2008 $4,800 0 $6,000
2009 $4,800 $192 ' $6,283
2010 $4,800 $192 $6,580
2011 $4,800 $192 $6,891
2012 $4,800 $192 $7,216
2013 $4,800 $192 $7,557
2014 $4,800 $192 $7,914

TOTAL Interest skimmed over seven years: $1,152
TOTAL in trust at Mrs. Smith’s death: $4,800
RETAIL price at Johnson Funeral Home at Mrs. Smith’s death: $7,914

DEFICIT: $3,114

Even if all the interest had accrued over the life of the contract, there would still have been a $1,992 shortfall —
Missouri’s 20 percent initial commission makes it impossible for the trust account to ever fully fund the eventual
funeral. The problems Missouri is facing with the NPS meltdown are no surprise — what’s shocking is that it’s taken
this long for the inevitable to occur.

No business can take tomorrow’s profit today and expect to service its obligations in the future. As more preneed
contracts come due, more funeral homes are either going to be giving away funerals at cost or less, and the
unscrupulous providers will resort to illegal tactics to make up for their poor business choices.

e Survivors will likely be pressured to buy more goods and services to make up for the shortfall - so much for
“taking care of everything” in advance.

e  We’ll hear more reports of from families that cheaper caskets will be substituted than what were paid for.

¢ Financially desperate and unscrupulous funeral homes will consider refusing to abide by the contracts altogether
and demanding out of pocket payment from survivors.

These are the obvious and inevitable consequences of the shortsighted business practices Missouri law permits. This
must change now, unless the state wants to spend its time and taxpayer dollars in perpetuity cleaning up the fallout
from defrauded families and bankrupt funeral homes. Most importantly — claims that “we won’t be able to stay in
business if we can’t take a cut up-front” are red herrings. The chart on the following page shows that’s not true -29
states require 100 percent trusting, and their funeral homes aren’t going out of business. Missouri funeral
homes don’t have “special circumstances.” They’re merely used to doing business in an irresponsible way because
of the state’s permissive laws — the sixth worst preneed laws in the country.




Where Does Missouri Rate Among State Trusting Laws? 6" From the BOTTOM

State Required Deposit{Who gets the interest?
Alaska 100%|accrues
Arkansas 100%|seller
California 100%|accrues
Connecticut 100%|accrues
Delaware 100%laccrues
Georgia 100%|accrues
Kansas 100%|accrues
Kentucky 100%|accrues
Louisiana 100%|accrues
Maine 100%jaccrues
Maryland 100%|accrues
Massachusetts 100% |seller if fixed price funeral
Michigan 100%|accrues
Minnesota 100%|accrues
Montana 100%|accrues
New Hampshire 100%]|accrues
New Jersey 100%|accrues
New York 100%|accrues
Pennsylvania 100%}accrues
Rhode Island 100%|accrues
South Carolina 100%|accrues
Tennessee 100%|accrues
Utah 100%|accrues
Vermont 100%|accrues
‘Wisconsin 100%|accrues
Wyoming 100% seller
Indiana 100% |accrues
North Dakota 100% {accrues
Ohio 100% |accrues
Illinois 95%|accrues
North Carolina 90%|accrues
Oklahoma 90%|accrues
Texas 90% |seller
Washington 90%|accrues
" |West Virginia 90%|accrues
Virginia 90% if guaranteed
100% if not accrues
Oregon 90% if guaranteed
100% if not*
accrues
New Mexico Insurance only
DC No laws
Arizona 85%|seller if fixed price funeral
Idaho 85%)accrues
Mississippi 85%|accrues




South Dakota

85% if guaranteed,
100% if not |accrues

seller, if more than

Nebraska 85% |inflation

Towa 80%|seller half

Missouri 80 % |seller

Colorado 75%|seller

Nevada 75%|seller, 75% of income
Alabama 75% svcs. |accrues

Hawaii 70% |seller

Florida 70% svcs |seller

END




MFDEA Preneed Concept



MFDEA PRENEED CONCEPT

The consumer is given an option at start of process. Does the consumer wish to be able to
change funeral homes at will with no penalty? Does the consumer wish to be able to cancel at
any time with no penalty? Does the consumer want an arrangement where it is truly their
money being put away for them and all of the principle and income belongs to them?

If so then the consumer can chose Option “A”
OPTION A

An account would be set up at a bank in the consumer’s name Payable On Death to the
Funeral Home. The consumer would be able to change the POD at any time. The consumer
would be able to withdraw the funds at any time and would receive all of the funds plus all of
the income. The consumer would also be responsible for paying any taxes on the income. A
provision would have to be included (as it is now for joint accounts) that allows the fund to be
made irrevocable. Upon death the funds would be paid to the funeral home

HOWEVER THERE WOULD BE NO “GURANTEED” CONTRACT UNDER THIS
OPTION. The consumer may wish to pick out the funeral they would wish to have and fill
out a goods and services statement, but just as with current non-guaranteed trusts or joint
accounts, at-need prices would be charged at the time of death. If the funeral home works
with and helps set up such an account for the consumer, it should be allowed to charge a small
fee for this service that would be capped via rulemaking by the State Board.

If the consumer wishes to have a guaranteed contract where the prices are locked-in, does not
want to have to pay taxes on the income or otherwise does not wish to own or control the
funds, then Option “B” would be available.

OPTIONB

This would be a Trust similar to what is currently in Chapter 436. The Seller would have the
right to retain 20% (or perhaps 10% if that is the consensus) and would have the right to all
income from the Trust. If the consumer cancels or wishes to change funeral homes, the
consumer would get back 80 or 90% and would not be entitled to the interest/income.
However, in this case, the contract could be “guaranteed” with locked-in prices.

The key is that it is made very clear to the consumer that, with Option B, what the
consumer is doing is BUYING AND PREPAYING FOR A FUNERAL AT THIS
FUNERAL HOME and that the money is not being placed into trust for the consumer but
being invested to cover the seller’s and provider’s expenses and the risk of the guarantee.
Very clear disclosures drafted by the State Board would make it clear to the consumer what
the arrangement consists of and what happens if there is a cancellation or change in funeral
home. The consumer would have to sign the disclosure statement.

It would not seem necessary with this arrangement that the current “Joint Account” provisions
of 436 be retained, but that may be an item for discussion.



Department of Insurance, Financial
Institutions and Professional
Registration - Preneed Trust Legislation



Preneed Trust Legislation

1. “Random” or comprehensive audits are often ineffective. Just expanding
the frequency of examinations without better standards will not prevent
the problems. The law should allow random examinations and require
“cause” for audits with “cause” based upon reasonable suspicion of either
a violation of 436 or imprudent or unsound investment of trust assets. It
should not require a complaint and may be based upon activity in the Trust
that appears to be detrimental to the preneed contract holders or contrary
to their interests.

2. Require Trustee to file annual report with a listing of assets (a Trust
balance sheet.) If the preneed contract deposits (currently 80% of preneed
contract sale receipts — which should be raised to 85- 90%) exceed
$3,000,000, the Trustee should be required to file a certified annual report.

3. Require Trustee (or trust officer) to attest to “market value” in the annual
report.
4. Define “market value” - a valuation principle that includes transferability

of ownership — “market” means you can sell it.

5. Require Trustee to attest that it controls the assets in annual report —
It is not problematic for the Trustee to engage the services of an
investment advisor, but Trustee must maintain control of assets and the
statute should not contain language that might be interpreted to absolve
the Trustee of his fiduciary duties or responsibility to attest to market
value of trust assets. This will require deleting the last sentence in
§436.031.2 -- “The-trustee-shall be relieved-ofall-liability regarding

..... h ch analifiad invactment-advicor.”’
RaRae v HeR-qus Sopyi RHCHt-Ad bF.

Amended Section
§ 436.005 Definitions

(4) “Market value”, a fair market value,
(a)_As to cash and credit, the amounts thereof:
(b) As to a security as of any date, the price for the security in that date
obtained from a generally recognized source or the most recent quotation
from a source, or to the extent no generally recognized source exists, the
price to sell an asset in an orderly transaction between unrelated market
participants at the measurement date; and
(c)_As to any other asset, the price to sell an asset in an orderly transaction
between unrelated market participants at the measurement date consistent
with Statements of Financial Accounting Standards.




Amended Section

§ 436.027

New Section
§ 436.032

Designate the current language as 1. and add a second paragraph:

1. The seller may retain as his own money, for the purpose of covering his
selling expenses, servicing costs, and general overhead, the initial funds so
collected or paid until he has received for his use and benefit an amount
not to exceed fifteen percent of the total amount agreed to be paid by the
purchaser of such prepaid funeral benefits as such total amount is reflected
in the contract.

2. All amounts paid by purchasers to the seller under the terms of a
preneed contract, with the exception of those funds permitted to be
retained as set forth in subsection 1, shall, within thirty days after
collection, be:

(1) deposited in a trust account maintained at a financial institution
designated by the seller in section 436.021.2(¢) and as subject to the
provisions of sections 436.031 and 436.032;

(2) deposited in an account in the joint names of the provider and
purchaser pursuant to section 436.053; or

(3) used to purchase from an insurance company with no affiliation
to the seller a whole life insurance contract for the face amount of the
preneed contract, which names the purchaser as the owner of the insurance
contract, and with a cash surrender value of no less than eighty-five
percent of the amounts paid by the purchaser.

3. It is unlawful for the seller to use, dispose or transfer the amounts paid
by purchasers for any purpose other than as authorized in this section.

1. Every trustee of a preneed trust that has accepted deposits made to it by
the seller of preneed contracts shall before March 31* of each calendar
year file with the board the following:

(1) A signed and notarized statement by the trustee, or its officer,
attesting to the market value of assets in the preneed trust as of December
31% of the preceding calendar vear:

(2) A statement of income and changes in financial position of the
preneed trust for the preceding calendar year; and

'(3) A signed and notarized statement by the trustee, or its officer,
attesting that the trustee during the preceding calendar year has:

(a) administered the trust solely in the interests of the

purchasers and beneficiaries;

(b) taken all reasonable steps to control all assets derived from

deposits made to it by the seller;

(c) prudently invested and protected all property in the preneed

trust in compliance with the duties and obligations of a trustee and




New Section
§ 436.057

in furtherance of the purposes of sections 436.005 to 436.072,
RSMo;

(d) distributed interest, dividends and capital gains, net of
losses, from the preneed trust only when prudent under the
limitations of section 436.031.3, RSMo: and

(e) not, in connection with the investment of property in the
trust, received any advice or been influenced, directly or indirectly,
by the seller, any agent of the seller, or any other person with
whom the seller has a prior business relationship or has paid or
promised to pay any money or other benefit for any purpose.

2. Every trustee that has accepted more than three million dollars in

deposits from the seller shall file a certified balance sheet of the trust as of
December 31% of the preceding calendar year.

3. Whenever it shall appear to the director of finance that any trustee
under this chapter has engaged in any violation of this section, or any
director, officer, employee, agent, or other person participating in the
conduct of the affairs of the trustee has participated in any violation of this
section, the director of finance may initiate an action and issue orders to
cease and desist and all other relief pursuant to the provisions of sections
361.260 through 361.290, RSMo.

4. It is unlawful for any seller to continue to sell preneed contracts in this
state, if a financial institution designated as trustee by the seller under
section 436.021.2(¢) has failed to file the annual statements with the board
as required by this section.

1. The board may conduct an examination of any seller or any preneed
trust in this state as often as the board in its discretion deems appropriate.

2. Whenever it shall appear to the board that a seller or trustee has failed
to comply with any provision of sections 436.027, 436.031 or 436.032, or
the market value of assets in trust is less than equal to ninety percent of the
total amounts paid by the purchasers of the preneed contracts, the board in
its discretion may order an audit of the preneed trust, and such decision by
the board does not require a complaint and may be based upon detected
activity in a preneed trust that appears to be detrimental to the purchasers
or beneficiaries or contrary to their interests.

3. When making an examination or audit under this section, the board
may appoint and retain appraisers, independent certified public
accountants or other professionals and specialists as examiners, the cost of
which shall be borne directly by the seller.




4. The examiner appointed by the board may during normal business
hours examine, audit and inspect any and all books and records maintained
by a seller or any preneed trust transacting business in this state.

5. It is unlawful during an examination ordered by the board for any
person to deny an examiner appointed by the board reasonable access to

any and all books and records maintained by the seller or any preneed trust
transacting business in this state.




State Board/Kim Grinston's 436 Review
Committee Draft Legislation

(Please provide comments via email by
Monday, July 28, by noon to
Connie.Clarkston@pr.mo.gov.

Fax number is 573/751-0878
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PROPOSED DRAFT

333.700. The provisions of sections 333.700 to 333.900 shall be referenced as the
“Missouri Preneed Funeral Contract Act.”

333.705. As used in sections 333.700 to 333.900, unless 'thé context otherwise requires,
the following terms shall mean: |

(1) "Beneficiary", the individual who is to be the subject of the "disposition br who will
receive funeral services, facilities or merchandise described in a preneed contract;

(2) “Board,” the Missouri Statc Bvoard of EmBalmers and Funeral Directors; |

3) i"DiVision", the division of | brdfessional registration of the department of insurance,
financial institutions and professional regisvtr:ati(»n”l;

(4) "Funeral merchandise", caskets, "‘grave: Vaults,or receptacles, and other personal
property incidental to a funeral or burial serviéé;:_and such term shall also include grave lots,
grave space, grave markers, monuments, tombstones_, crypts, niches or mausoleums;

(5) “Ihéuralﬁéc;iipnded” Preneed Contract- A preneed contract which is designated to be

fun déd:byfzpayments or p'r(i)':ce_e_ds from an insurance policy;

(6) | :"".T:'.o_fin_t_-Account Fuﬁded” Preneed Contract- A preneed contract which designates that
payments for the pf¢need cog&éct made by or on behalf of the purchaser will be deposited and
maintained in a joint acébﬁiﬁ;

(7) "Person", aﬁy individual, partnership, corporation, cooperative, association, or other
entity;

(8) "Preneed contract", any contract or other arrangement which provides for the final

disposition of a dead human body, or for funeral or burial services or facilities, or for funeral
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merchandise, where such disposition, services, facilities or merchandise are not immediately
required, including, but not limited to, an agreement providing for a membership fee or any other
fee having as its purpose the furnishing of burial or funeral services or merchandise at a discount;

(9) “Preneed Counselor,” any person authorized to sell a preneed contract on behalf of a
preneed seller;

(10) "Preneed trust", a trust established by a seller, as grantor, to receive deposits of,
administer, and disburse payments received under prenegd contracts by such seller, together with
income therepn; |

(11) "Provider", the person designated to "pr_qvi_de the: disposition or funeral services,
facilities, or merchandise described in a preneed contracf# i

(12) "Purchaser", the person who is obligated to pay_ﬁﬁdéf:a_preneed contract;

(13) "Seller", the person who sells a preneed contract to a purcﬁaser and who is obligated
to collect and admini.§‘:[_;c"_r’ dll-‘ﬁayments made under such preneed contract;

(14) "Trustee", the trustee of a preneed trust, including successor trustees.

(15) “Trust-F unde‘d"". r“e-n"eéd Contract- A pgeneed contract which provides that payments

-for the preneed contract shall be :&épgsited and maintained in trust.

' APPLICABILITY

333.710.1 The provisions of sections 333.700 to 333,900 shall not apply to:

(1) Any contract or other arrangement sold by a cemetery operator for which payments
received by or‘on behalf of the purchaser are required to be placed in an endowed care fund or
for which a deposit into a segregated account is required under Chapter 214, RSMo, provided

that a cemetery operator shall comply with sections 333.700 to 333.900 if the contract or
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arrangement sold by the operator includes services that may only be provided by a licensed
funeral director or embalmer;

(2) A contract of insurance, provided that sections 333.700 to 333.900 shall apply to any
preneed contract sold with a preneed contract.

PRENEED PROVIDER LICENSING ...

333.720. 1. Except as provided herein, the provider designated in a preneed contract shall
be obligated to provide the funeral or burial services, facilities, or 'rr;éf_chandise as described in
the preneéd contract.

2. No person shall be designated as a provider, or agree to perform th’e:obligations of
a provider under a preneed contract unless, at the time of such agreement or desiénation, such
person is licensed as a preneed providéf ;by’btheﬂBoard. A preneed provider shall be authorized
and registered with the Missouri Secretary of Sfate to conduct business in Missouri and shall be
licensed as a funeral establishment by the Board. A funeral establishment license shall not be
required if the person is the owner of real estate situated in Missouri which has been formally
dedicated__f»or\ the. burlal of dead human bodies and the contract only provides for the delivery of
one or 'ﬁpore grave vaults and is in corﬁpliance with the provisions of chapter 214, RSMo;

- 3 - An applicar;f for a preneed provider license shall:

4] filé“gpyapplicatioﬁ on a form promulgated by the Board and pay a licensing fee of

dollars orlnan amount promulgated by the Board by rule;

(2) Identify the?ﬁan.le and address of a custodian of records responsible for maintaining
the books and records of the provider relating to preneed contracts;

(3) Identify the name and address of each seller authorized by the provider to sell

preneed contracts in which the provider is designated or obligated as the provider;
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(4) File with the state board a written consent authorizing the state board to inspect or
order an investigation, examination or audit of the provider’s books and records which contain
information concerning preneed contracts sold for or on behalf of a preneed seller or in which the
applicant is named as a preneed provider;

4. Each preﬁeed provider shall apf)ly to renew his or her license on or before October
thirty-first of each year or a date established by the Board by rule. A license which has not been
renewed prior to the renewal date shall expire. Applicants fdi’arenewal shall:

(1) File an application for renewal on a form promulgated by the Boérd by rule:

(2) Pay a renewal fee of dollars or in an amount established by the Board by
rule;

(3) File an annual report with the state board which shall contain:

(a) The name and address of-a custodiap;
the books and records of the provider relating to ’prénéed contracts;
(b) The business name or. names ci)bfithe provider and all addresses from which it

engages in the practice of its business;

(© The nar e and address of each seller with whom it has entered into a written
agreerhéﬁt since last filing an *annual report with the Board authorizing the seller to designate or
obligate the liéénsgc as the prdyider in a preneed contract, and;

5. Any license not renewed as provided by this section shall become void. A
licensee who fails to apply for renewal may apply for reinstatement by satisfying the

requirements of section 4 of this section and paying a delinquent fee as promulgated by the

Board by rule.
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PRENEED SELLER LICENSING

333.725. 1. The preneed seller designated in a preneed contract shall be obligated to

administer all payments made by or on behalf of a purchaser of a preneed contract and ensure the

preneed contract is managed and fulfilled in compliance with sections 333.700 to sections
333.900 and as provided by the contract.

2. - No person shall sell, perform or agree to perform the seller's obligations under, or
be designated as the seller of, any preneed contract unless, at the time of the sale, performance,
agreement, or designation, such person is licensed | by fhé Board as a preneed seller and
authorized and registered with the Missouri Secretary of State to conduct business in Missouri.
3. An applicant for a preneed seller license shall:

(1) File an application on a form promulgated by the Board and pay a licensing fee of

dollars or in an amount promulgated by the Board by rule;b,bb

(2) Be an individuéi :ré:siideht of Missouri of eighteen years of age or a business entity
duly registered thh the MlSSOUIl vaecr‘etary of State to transact business in Missouri;

(3) Identify the né}r‘néfandv éliddres_'_sglovf a vc‘l_l_st:odian of records responsible for maintaining
the books and records of the seller r¢lating fo pféheed contracts;

“) Identify the name and addreg:é of each licensed provider that has authorized the seller
to designate the licensee as a provider under a preneed contract;

(5) Has established, as grantor, a preneed trust or an agreement to utilize a preneed trust
with terms consistent with sections 333.000 to 333.071. A trust shall not be required if the
applicant certifies to the Board that the preneed seller will only sell insurance-funded or joint-

account funded preneed contracts, and,;
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(6) Identify the name and address of a trustee or, or if applicable, the financial institution
where any preneed trust or joint accounts will be maintained, and;

(7) File with the state board a written consent authorizing the state board to inspect or
order an investigation, examination or audit of the seller’s books and records which contain
information concerning preneed contracts sold by or on behalf of the seller.

4. Each preneed seller shall apply to renew his or her license on or before October thirty-
first of each year or a date established by the Board by ruie. A libens,c which has not been
renewed prior to the renewal date shall expire. Applicants for renewal shall:

(1) File an application for renewal on a form promulgated by the Board bj"";-rule :

(2) Pay a renewal fee of ___dollars or in an amount established bys fhé Board by
rule, and;

(3) File annually with the state boafd}a sigﬁed'and notarized anhual report as provided by
sections 333.700 to 333.900 on forms provided by the state board.

5. Any license not renewed as provided by this section shall become void. A
licensee who »f}ai»lsn to apply for renewal may apply for reinstatement by satisfying the
requirements of secﬁoﬁA,pf this section and paying a delinquent fee as promulgated by the
Boérci by'»mle_.

- PRENEED COUNSELORS

333.730.1 Any person employed or otherwise authorized to sell, negotiate or solicit the
sale of preneed contracté bfor or on behalf of a preneed sellgr shall be registered with the Board as
a preneed counselor. The Board shall maintain a registry of all preneed counselors registered
with the Board. The registry shall be deemed an open record and made available on the Board

website.
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2. An applicant for a preneed counselor registration shall:
(1) File an application on a form promulgated by the Board and pay a registration fee of
dollars or in an amount promulgated by the Board by rule which shall not exceed
percent of the application fee established by the Board pursuant to Chapter 333 for a
funeral director license;

(2) Be eighteen years pf age, and;

(3) Provide the name and address of each seller for '&hom thé’ applicant is authorized to
sell, negotiate or solicit the sale of preneed contracts for or on behalf of the seller.

4. Each preneed counselor shall apply to renew his or her registration on-or before
October thirty-first of each year or a datg established by rule of the Board. A registfation which
has not been renewed prior to the renewal dateﬁshall expire. Applicants for renewal shall:

(1) File an application for renewal on a forﬁi promulgated by the Board by rule;

(2) Pay a renewal fee of dollars or in an ;l;ttibiiﬁfpromulgated by the Board by
rule which shall not exceed percent of..ithe application fee established by the Board
pursuant to Chapter 333 for a funeral director license;, ';,ﬁd;

(3) Provide the name and address of each seller for whom the counselor is authorized to
sell, negotiate or solicit the sale of preneed contracts for or on behalf of the seller.

5. Any registration not renewed as provided by this section shall become void and
the registrant shall be immediately removed from the preneed counsélor registry by the Board. A
registrant who fails to apply for renewal may apply for reinstatement by satisfying the
requirements of section 4 of this section and paying a delinquent fee as promulgated by the

Board.
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6. Notwithstanding any other provision of law, the Board may remove a preneed
counselor from the registry if the counselor has been adjudicated and found guilty, or entered a
plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state of of the
United States, for any offense reasonably related to the qualifications, functions or duties of any
profession licensed or regulated under sections 333.700 to 333.900, for any offense involving the
misappropriation or theft of, for any offense an essential element of which is fraud, dishonesty or

. an act of violence, or for any offense involving mor_g_} ’Furpitude, whether or not sentence is
imposed. .

7. A preneed counselor who has been removed ffq;j},the registry by the Board may
appeal the removal to the administrative hearing comiﬁisSi_g_n. Notice of such appeal must be
received by the administrative hearing commission within thlrty -days of mailing, by certified
mail, the notice of removal. Failure of a preneed counselor registrarit.._to notify the administrative
hearing commission ofhlsorher intent to appeal waives all rights to app'eél the removal. Upon

notice of such perSOn's’_i-nf_c_c_:_nt to appeal, a hearing shall be held before the administrative hearing

8. No person shallniu:é.éi_llf;i.negoti.ate.:?: or éolicit the sale of any preneed on behalf of a
preneed seller unless fegistered asa prégéed: }counselor as required by this section.
SELLERS & PROVIDERS
333.738. 1. No seller or preneed counselor shall designate a person as a provider in a
preneed contract unless the provider has a written contractual agreement with the preneed seller.
Any seller who designates a person as a provider in a preneed contract without a contractual
relationship with such person is in violation of the provisions of sections 333.700 to 333.900.

2. The written agreement required by this section shall include:
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¢)) Consent from the provider authorizing the seller to designate or obligate the
provider under a preneed contract;

2 Procedures for tracking preneed contract funds or payments received by the
provider and for remitting such funds or payments to the seller, including, the time period
authorized by the seller for the remittance of funds and payments, and; .

3 The signatures of the seller and the provider __or ‘their authorized ‘representatives
and the date such signature was obtained. | |

3. A provider shall notify the Board within fifteen days of authéri_zing or otherwise
agreeing to allow a seller to designate him or her as the provider under any prenee& contract.

4, Any person who knowingly permits a seller to sell a preneed contracf designating
him or her as the provider shall be obli.vgat'ed to provide the disposition or the funeral or burial
facilities, merchandise and services described in th’e preneed contract for the beneficiary. If a
provider has knowledge that a seller is designating him or herva_s‘ the provider under ény preneed
contract and fails within thirty days after first ob‘;aiping such knowledge to take action to prevent
the seller fromso .designating him or her as the prov1der and to inform the Board, the provider
shall be..d‘eemed to ha\'/é:;;_(:::jgnsénted to such designation and shall be obligated under the contract
as provided herein. Noti;é-fo the Board as required by this subsection shall be provided within
thirty days of ._'the; provider hav1ng knowledge that a seller is designating himi or her as the

conti‘act without authorization.

provider under a prenee

5. The prq_x}i'éions of subsection 4 and 5 of this section shall not be construed to
exempt any seller or provider from having a written agreement as required by this section.
Failure to comply with the provisions of this section shall be cause for'discipline of a preneed

license or of any license issued by the Board under sections 333.000 to 333.700, RSMo.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

| Created on 7/23/2008 3:21:00 PM,

6. Upon request of the board, a licensed seller or provider shall provide a copy of
any preneed contract or any contract or agreement with a seller or provider to the Board.

PRENEED CONTRACT REQUIREMENTS

333.740. 1. A preneed contract made after August 28, 2009, shall be in writing and shall
clearly and conspicuously:

(1) Include the contract number on the face of the coritract and the name, address and
phone number of the purchaser and beneficiary;

(2) Identify the name, address, phone and license number of the pfeneed provider and the
preneed seller; |

(3) Set out in detail the final disposition arrangements for the beneficiary or’:the funeral or
burial services, facilities and merchandi;’é;t»d bq prQVided;

(4) Identify on its face whether thecontract is. tru»st-funded, insurance-funded or joinf-
account funded; | |

%) Designa;fé »Whether thecosts for the ﬁnal disposition or the funeral or burial services,
facilities or merchandise are guaréint'eedgrponggéfaﬁiéed. If only a portion of the costs are
guaranteed, the contract shall cléaﬂy, and seb;afa:t'e“ly identify the costs that are guaranteed and the
costs that are non-guaranteed; b

(6) Prominently identify if the ;ontract is revocable or irrevocable;

(7) Set forth the terms for cancellation by the purchaser or by the seller on default of
payment;

(8) Identify the preneed trust or joint account into which contract payments shall be

deposited, including the name and address of the trustee or the financial institution thereof;

10
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(10) Include the name, address and phone number of any insurance company issuing an
insurance policy used to fund the preneed contract;

(11) Identify the type of insurance that will be used to fund the insurance policy,
including, the number of such policy, if évailable;

(12) Explain how interest will be distributed and designate the amount of administrative
expenses that will be retained by the seller as authorized by this section;

(13) Identify any other type of expenses or taxes that may be deducted from preneed
funds, and the amount of any such expense if known by the seller at the time of the sale;

(14) Include the name and signature of the purchaser, the preneed counselor responsible
for the sale of, if any, and of the seller, or its duly authofized representative;

(15) Include the signature of the preneed provider if the preneed contract is sold to the
purchaser by the provider.

(16) Include a disclosure statement immediately under the signature of the purchaser
which states that the preneed seller and provider identified in the contract are licensed by the
Missouri State Board of Embalmers and F_une_ral Directors and that complaints against a preneed
provider, seller or counselor may be filed with‘.th-e Missouri State Board of Embalmers and
Funeral Directors. The statement rédﬁi_red by this section shall also include the current address
and phone number for the Board, and;

(14) Comply with the provisions of section 333.700 to 333.900 or any rule promulgated
pursuant thereto.

2. A preneed contract shall be voidable and unenforceable at the option of the purchaser,

or the purchaser’s legal representative, if the contract is not in compliance with this section, not

11
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issued by a preneed seller duly licensed by the Board or if the purchaser has not received a copy
of the preneed contract signed by the seller.

3. If a preneed contract does not compiy with the provisions of sections 333.700 to
333.900, all payments made under such contract shall be recoverable by the .purchaser, or the
purchaser’s legal representative, from the contract seller or other payee thereof, together with
interest at the rate of ten percent per annum and all reasonable costs of collection, including
attorneys' fees. |

4. After the seller retains any amount authorized by sections 333.. 700 to 333.900, all
funds paid by or on behalf of the purchaser as payment for a preneed contract shall be placed in
trust, in a joint account or shall be usec.litO purchase insurance, as authorized by seéti(;ns 333.700
to 333.900. |

5. A preneed contract may not bé_fl';?de:sigr"la‘ged.as a trust-funded, insurance-funded or
joint-account funded preneed contract Without:. the 'cor.lsent of the purchaser.

TRUST FUNDED PRENEED CONTRACTS

3337451A trust-funded preneed contract shall comply with sections 333.700 to
333.90_Q éﬁd the spec1ﬁc :_r:_qquirements of sections 333.745 to 333.750.

2 :..':i: The truste.é..':é):.t:_‘:: a preneed trust shall be a state or federally chartered financial

institution autholfiz:ed to exercise trust powers in Missouri. The trustee shall accept all deposits

made to it for a pf:éhéqq:_cqntra;ct and shall hold, administer, and distribute such deposits, in trust,
as trust principal, pursuéﬁf to sections 333.700 to 333.900.

3. The financial institution referenced herein may neither control nor be controlled
by or under common control with the seller. The term “control” including terms, “controlled by”

and “under common control” with, means the possession, direct or indirect, of the power to

12
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direct or cause the direction of the management and polices of a person, whether through the
ownership of voting securities, by contact other than the power is the result of an official position
with or corporate office held otherwise, unless the power is the result of an official position with
or corporate office held by the person. Control shall be presumed to exist if any person, directly
or indirectly, owns, controls, holds with the power to vote, or holds proxies representing, ten
percent or more of the voting securities of any other person. Thitswpresumption may be rebutted
by a showing to the board and within its sole discretion that control does hot in fact exist.

4. Payments regarding two or more preneed contracts may be deposited into and
commingled in the same preneed trust, so long as the trust’s grantor is the seller of all such
preneed contracts and the trustee maintains adequate records that individually and separately
identify the payments, earnings and distributions'for each preneed contract.

5. Within a reasonable time after accepting a trusteeship or receiving trust assets, a
trustee shall review the: trust assets and make and implement decisions concerning the retention
and disposition of "dss’éts in order }togbring the trust portfolio into compliance with the purposes,
terms, distribution requirements,‘;andbther »Zpi;cgm§tances of the trust, and with the requirements
of sections 333.700 to 333.900.

6. All expenses of establisﬁihg and administering a preneed trust, including, without
limitation, trustee's fees, legal and accounting fees, investment expenses, and taxes, shall be paid
or reimbursed directly by the seller of the preneed contracts administered through such trust and
shall not be paid from the principal of a preneed trust. In investing and managing trust assets, a
trustee may only incur costs that are appropriate and reasonable in relation to the assets, the

purposes of the trust, and the skills of the trustee.

13
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7. The seller of a preneed contract shall be entitled to all incomé, including, without
limitation, interest, dividends,l and capital gains, and losses generated by the investment of
preneed trust property regarding such contract, and the trustee of the trust may distribute all
income, net of losses, to the seller upon the final disposition of the beneficiary or provision of the
funeral or burial services of facilities or funeral merchandise to or for the benefit of the
beneficiary.

8. The trustee of a preneed trust shall maintain adequate books and records of all
transactions administered through the trust and pertaiﬁihg td the trust generally. The trustee shall
assist the seller who established the trust or 1ts stécessor in interest in the preparation of the
annual report described in section 333.000. The seller shall furnish to each contract purchaser,
within fifteen days after receipt of the purchaser's written requqs_t, a written statement of all
deposits made to such trust regarding such purchaser's contract. |

9. A prenee'df" 'fr'l'isft_'y:_shall terminate when trust principal no longer includes any

payments made ﬁﬁde

1y prenced contract, and upon such termination the trustee shall

distribute all trust property,mcludlngpnnclpal and undistributed income, to the seller which
established the trust. | o

333.747.1 All property held in a preneed trust, including principal and undistributed
income, shall be invested and reinvesfed by the trustee thereof and shall only be invested and
reinvested in investments which have reasonable potential for growth or producing income.

2. A trustee shall invest and manage trust assets as a prudent investor would, by
considering the purposes, terms, distribution requirements, and other circumstances of the trust.

In satisfying this standard, the trustee shall exercise reasonable care, skill, and caution. In no

instance shall funds in or belonging to a preneed trust be invested in any term life insurance
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product. A trustee who has special skills or expertise, or is named trustee in reliance upon the
trustee's representation that the trustee has special skills or expertise, has a duty to use those
special skills or expertise when investing and managing trust assets, and;

3. A trustee shall diversify the investments of the trust unless the trustee reasonably
determines that, bécause of special circumstances, the purposes of the trust are better served
without diversifying.

4. In investing and managing trust assets, a trusteé shall éonsider the following as are
relevant to the trust:

(1) General economic conditions;

(2) The possible effect of inflation or deflation;

(3) The expected tax consequenéés_ of investment decisions or strategies;

(4) The role that each investment or.co_urse of _ac_:tj-on plays within the overall trust
portfolio; |

(5) The expected total return from income and the appreciation of capital;

(6) O‘[:hcr resources of the beneficiaries known :to‘the trustee;

(7) Needs -for"l-i‘q}f ity, regularity of income, and preservation or appreciation of capital;

(8)An asset's special -félationshjp or special value, if any, to the purposes of the trust or to
one or more of ::t_he beneﬁciariéé;: and

(9) The size‘ of _th¢ portfolio, nature and estimated duration of the fiduciary relationship
and distribution require__ments under the governing instrument.

9. It is unlawful for any trustee, preneed seller, preneed provider or preneed counselor to

procure or accept a loan against any investment or asset of or belonging to a preneed trust.

15
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333.749.1. A preneed trustee may delegate to an agent duties and powers that a prudent
trustee of comparable skills could properly delegate under the circumstances. The trustee shall
exercise reasonable care, skill, and caution in:

(1) Selecting an agent;

(2) Establishing the scope and terms of the delegation, consiStent with the purposes and
terms of the trust; and

(3) Periodically reviewing the agent's actions in Qrdef fo monito‘r-'the agent's performance
and compliance with the terms of the delegation.

2. In performing a delegated function,v an agent owes a duty to the trust to- exercise
reasonable care to comply with the terms of the delegatif;ﬁ., -

3. By accepting a delegation of powers or duties from fhe trustee of a preneed trust, an
agent submits to the jurisdiction of the courts of this state. |

4. Delegation;g fanagentas provided herein shall not relieve the trustee of any duty or
responsibility 1mposedn the t;hétee by sections 333.700 to 333.900 or the trust agreement.

333.750.1 A trusteeshall not sale, investv or authorize any transaction involving the

investment or management of trﬁStipﬁroperty with:

(1) The spouse of the trustee; '- s

(2) The descendants, siblings, parents, or spouses of a preneed seller or an officer,
manager, director or employee of a preneed seller, provider or counselor;

(3) An agent or attorney of the trustee, preneed seller or provider; or

(4) A corporation or other person or enterprise in which the trustee, preneed seller,
preneed provider, or a preneed provider owns a significant interest or has an interest that might

affect the trustee's best judgment.
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INSURANCE-FUNDED PRENEED CONTRACTS

333.750.1. An insurance-funded preneed contract shall comply with sections 333.700 to
333.900 and the specific requirements of this section.

2. In no event shall the seller or provider, or any agent, receive or collect from the
purchaser of an insurance-funded preneed contract any amount in excess of what is required to
pay the premiums on the insurance policy as assessed or required by the insurer as premium
payments for the insurance policy. In no instance shqll a preneed seller receive or collect any
administrative or other fee to the purchaser for_.;_:o‘r' ﬁibn cdnnection with an insurance funded
preneed contract, other than those fees or amounfs aé’S:eSSed by the insurer.

3. Payments collected by or‘ on behalfr of a preneed seller for an insurance funded
preneed contract shall be promptly remitted to the insurer or the insurer’s designee as required by
the insurer, provided that in no event shall payments be retaiﬁed or:held by the preneed seller or
counselor for more than. th1rty days from the date of receipt.

4, A preﬂéed seller orany preneed counselor authorized to sell an insurance funded

preneed contract on behalf of a seller shall disclose to the purchaser at the time of sale if the

seller or counselor is a licensed insurance agent and if the seller or counselor will receive any

commission, payment or other Valua.b.l'l_e;é'cof{sideration for. the sale of the insurance product used
to fund the contract.

5. In no instance shall any term life insurance policy be used to fund a preneed
contract nor shall a preneed seller or provider be listed or otherwise designated as the owner of
an insurance policy used to fund a preneed contract.

6. It is unlawful for a preneed seller, provider or counselor to procure or accept a

loan against any insurance contract used to fund a preneed contract.
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7. No preneed seller or provider shall accept an assignment of insurance proceeds or
knowingly allow the preneed seller or provider to be designated as the beneficiary in an
insurance policy unless a preneed contract has also been issued by a licensed seller. A preneed
contract shall only be required by this section if the insurance proceeds are to be used for the
final disposition of a dead human body, or for funeral or buria»lr,s,ervices or facilities, or for
funeral merchandise, where such disposition, services, facilifigs or merchandise are not
immediately required and the price of such services, facilitiesb or meréhandise are guaranteed by
the provider or seller. A preneed contract written pursuant to this subsection shall be deemed an
insurance-funded preneed contract and shall comply with this section and all applicable
provisions of sections 333.700 to 333.900.

9. Laws regulating insurance §ha11 not apply to preneed contracts, but shall apply to
any insurance sold with a preneed contract. |

2. In'liéu of a trust-funded or insurance-funded prenced contract, a preneed Seller

and regulated by the federal or

n-account in the joint names and

. There shall be a separate joint account
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shall be

receipt of pa;

oint-account. funded contract

ction within five days of

funds deposited pursuant

tien agreement of the purchaser and the seller,

or reinvest an
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ANNUAL REPORTS

333.760. 1. Each preneed seller shall file an annual report with the Board which shall
contain, at least the following information: |

(1) The name, addresses and contract riurhber_ of all purchasers as reflected in any
preneed contract sold since the filing of the last repért;

(2) The total number and total face value of preneed contracts sold since the filing of the
last report;

(3) The contract amount of each preneed contract sold sincé the filing of the last report,
identified by contract, N

@) The amount offlm ds recelved by the seller for payment on each preneed contract
since the filing of the last report, idéntiﬁed by.éohfract, and the date such funds were received;

(5) The total amount of flmdsié.:.;fei:éined by the seller for administrative expenses from

~ payments received on behalf of a purchaser since the filing of the last report, identified by

contract;
(6) The name, address and license number of all preneed counselors employed or
authorized to sell preneed contraéts on behalf of the seller;

(7) The date the report is submitted and the date of the last report;

20
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(8) The number of all Missouri preneed contracts fulfilled by the preneed seller during
the preceding calendar year;

(9) The name and address of each provider with whom it is under contract;

(10) The name and address of the person designated by the seller as custodian of the
seller’s books and records relating to the sale of preneed contracts.

(11) Written consent authorizing the state board to order an examination and if necessary
an audit of any joint or trust account established pursuant to ‘sections 333.7 QO to 333.900,
designated by depository or account number. e

(12) Written consent authorizing the state board to order an investigatioﬁ, exgmination
and if necessary an audit of its books and records relating to the sale of preneed contracts;

(13) The annual status report sh; b“tj):e»:ccrt:iﬁed under oath as complete and correct by an
officer of the preneed seller. The preneed seller or ofﬁcﬁ:}er shall be subject to the penalty of
making a false affidavit or declaration, and;

(14) Any information deemed necessary by-the Board to ensure compliance with
sections 333700 to :3:;_33.900. :

2 A preneé‘czlz sellerthat sells or has sold trust-funded preneed contracts shall also include
in the annual report requir}e&;ii)yisection 1 of this section:

¢)) Thename and addr§§s of the financial institution in Missouri in which it maintains a
preneed trust accouﬁtgqrgl_:c:l the ,;;:count numbers of such trust accounts, and;

(3) The current trust fund balance;

4) Principal contributions received by the trustee since the previous report;
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(5) Total trust earnings and total distributions to the preneed seller since the previous
report;

(6) A statement of all assets and investments of the trust listing cash, real or personal
property, stocks, bonds, and other assets, showing cost, acquisition date and current market value
of each asset and investment, and;

(8) Total expenses, excluding distributions to the preneéd seller, since the previous
report.

(9) The information required by subsections (1) to (8) of this section shall be certified to
under oath as complete and correct by a corporate officer of the trustee.  The trustee shall be
subject to the penalty of making a false affidavit or declaration.

3. A preneed seller that sells or who has sold joint-account funded preneed contracts
shall also include in the annual report required by section 1 of this section:

(1) The name and address of the financial institution in Missouri in which it maintains the
joint account and the account numbers for each joint account, and;

(2) The amount on.'déposit in each’ joint account;

(3) The joint account balance as reported in. the previous year's report;

(4) Principal contributions pla;é_d ’ihfo each joint account since the filing of the previous
report; |

(5) Total earnings since the previous report;

(6) Total distributions to the preneed seller from each joint account since the previous
report;

(7) Total expenses deducted from the joint account, excluding distributions to the preneed

seller, since the previous report, and;
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(8) The information required by subsections (1) to (7) of this section shall be certified to
under oath as complete and correct by an authorized representative of the financial institution.
The affiant shall be subject to the penalty of making a false affidavit or declaration.

4. A preneed seller that sells dr who has sold any insurance—funded preneed contracts
shall also include in the annual report required by section 1 of this section:

(1) The name and address of each insurance company issuing insurance to fund a preneed
contract sold by the seller during the preceding year;

@) The type of insurance purchased to fund each preneed contract, identified by
contract;

(3) The total amount of funds collected by the éeller; for each preneed contract, including,
any funds used to pay insurance premiums and the date such funds were received;

(4) The total amount of premiums received by the insurance company for each insurance
policy used to fund a preneéd‘ contract sold by the preneed seller;,

(5) The status, total face value and total cash surrender value of each policy, and,

(6) The information required by subsections (1) to (5) of this section shall be certified to

provided herein shall by subject to a late fee of dollars for every month past the

- renewal deadline or in an amount established by rule of the Board.
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6. A seller who fails to file their annual report on or before the thirty-first day of
October shall be prohibited from selling any preneed contracts until the annual report, and all
applicable fees, have been paid to the board.

RECORD RETENTION

333.762. A preneed seller shall maintain:

(1) Adequate records of all preneed contracts and related agreements with providers, the
trustee of a preneed trust, or the financial institution holding a joint account established pursuant
to 333.700 to 333.900;

(2) Preneed contracts shall be maintained by the seller for the duration of the contract
and for no less than (2) years after thc:_:ﬁnal disposition of the beneficiary or after the funeral or

burial facilities, services or merchandise d’gﬁS’ingated in the contract.

INVESTIGATIONH’NSPECTIONS

333.765.1. The Board shall have authority to: .

(1) Conduct inspections of preneed préviders, sellers and counselors to determine
compliance with sec_tions 333.700 to 333.900, at the___fcyiiéycretion of the Board and with or without
cause; : .

.:'(."-2')’:>:__I_1‘.1:yestigate the.:aétivities of any preneed seller, provider or counselor for the purpose
of determinil;.g'.':_:'-.\'(iolétions of ééétions 333.700 to 333.900 or to determine whether grounds exist
for disciplining any ﬁégson_ lic;énsed or regulated under sections 333.700 to 333.900. The Board
shall have authority td conduct an investigation if an inspection authorized by this section
identifies a probable violation of sections 333.700 to 333.900 or upon receipt of a complaint filed

with the Board or by the Board staff;
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(3) Conduct a financial examination of the books and records of a licensee, and if
necessary an audit of a licensee or any trust or joint account, to determine if preneed funds are
being maintained or handled by the licensee as required by sections 333.700 to 333.900. The
Board shall conduct a financial examination of the books and records of each preneed seller as
authorized by this section at least once every [three/five] years, as financially permissible
pursuant to the funding of the board;

2. Upon determining that an inspection, investigation, examination or audit shall be
conducted, the board shall issue a notice authorizing an émployee or other person appointed by
the board to perform such inspection, investigation, examination or audit. The notice shall
instruct the person appointed by the boaid as to the scope of tile inspection, investigation,
examination or audit.

(a) The board shall not appoint or authorize any person to conduct an inspection,
investigation, examination éor audit pursuant to this section if the individual has a conflict of
interest or is afﬁliéted\ with the management of, or owns a pecuniary interest in, any person
subject to inspection, investigation, examination or audit under section 333.000 to section
333.999.

(b) The board may request that the director of the division of professional registration,
the director of the department 6f insurénce, financial institutions and professional registration, or
the office of the attorney general designate one or more investigators or financial examiners to
assist in any investigation, examination or audit.

3. Upon request by the board, a licensee or registrant shall make the books and

records of the licensee or registrant available to the board for inspection and copying at any
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reasonable time, including, any insurance, trust, joint account or financial institution records
deemed necessary by the board to determine compliance with sections 333.700 to 333.900.

4. The board or a designated member thereof or any agent authorized by the board
may enter the office, premises, establishment, or place of business of any preneed seller or
provider of funeral service contracts licensed in this state, or any office, premises, establishment,
or place where the practice of selling and/or providing preneed funerals is carried on, or where
such practice is advertised as being carried on for the purpose of inspecting such office,
premises, establishment, or place to determine compliance with sections 333.700 to 333.900, or
for the purpose of inspecting, examining, invé%figatigg or augljting the licensee or the sale of
preneed contracts. “

5. The board shall have the power to issue a subpoena to compel the production of
records and papers by any licensee or registrant of the board. Subpoénéé issued pursuant to this
section shall be served in the same manner as subpoenas in a criminal case.

6. All preneed sellers, providers and counselors shall cooperate with the state board
or its desi:gr‘;g:g_,éhc‘ division of finance, the department of insurance, financial institutions and

profess‘ibhal registration and the office of the attorney general of Missouri, in any inspection,

investig’éﬁon,i examination ':‘c')br‘*"yudit brought under the provisions of sections 333.700 to 333.900.

7. bThi‘s‘ section shall not be construed to limit the board’s authority to file a
complaint with the administrati:Qe hearing commission charging a licensee of the board with any
actionable conduct or viola;tion, regardless of whether such complaint exceeds the scope of acts
charged in a preliminary public complaint filed with the board and whether any public complaint

has been filed with the board.
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8. If an investigation, audit or examination finds a violation of sections 333.700 to
333.900, the office of the attorney general may initiate a judicial proceeding to:

(1) Declare rights;

(2) Approve a nonjudicial settlement;

(3) Interpret or construe the terms of the trust;

(4) Determine the validity of a trust or of any of its terms;::‘_ S

(5) Compel a trustee to report or account; |

(6) Enjoin a trustee from performing a particular act or grant to a frustee any necessary or
desirable power; |

(7) Review the actions of a tru_s“_;_c_:e, including the exercise of a discretionary power;

(8) Appoint or remove a trustee;tb» 5

(10) Determine the liability of a frli§tee :»f(b):rf,an act_ion relating to the trust and compel
redress of a breach of trust by any available remedy; |

(12) Approve employment and compensatio_n_of agents;

(13) Determlne the propriety of investments ‘(‘)r of principal and income allbcations, or;

: (17) Deternﬁﬁé -:-thg:vtiming and quantity of distributions and dispositions of assets.

(18) :_This section doesnot preclude any other authority vested in the attorney general by

law. & |

DISCIPLINARY ACTION

333.770. 1. The board may refuse to issue any registration or license required by sections
333.700 to 333.900 for one or any combination of causes stated in subsection 2 of this section.

The board shall notify the applicant in writing of the reasons for the refusal and shall advise the
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applicant of his right to file a complaint with the administrative hearing commission as provided
by chapter 621, RSMo.

2. The board may cause a complaint to be filed with the administrative hearing
commission as provided by chapter 621, RSMo, against any preneed seller or provider licensed
with the board [or preneed counselor registered with the board] or any person who has failed to
renew or has surrendered his license [or registration] for any one or any combination of the
following causes:

(1) Use of any controlled substance, as deﬁned in chapter 195, RSMo, or alcoholic
beverage to an extent that such use impairs a peréee;e: ,éfbilvity o perform the work of any
profession registered under sections 333.700 to 333.900; : |

(2) The person has been finally adjudicated and found gﬁilty, or entered a plea of guilty
or nolo contendere, in a criminal prosecution under the laws of any si;at'e er of the United States,
for any offense involving the misappropriation or theft of funds, for any offense an essential
element of which is ffaugi»,».dishonesty or an act of violence, or for any offense involving moral
turpitude, whether or not sentence % :iinp()sed; o

(3) Use of fraud, deceptidﬁ; imjsrepresentation or bribery in securing any license or
registration pursuant to sections 333.70( ) 1o 333.900;

(4) Obtaining or attempting to ebtain any fee, charge, tuition or other compensation by
fraud, deception or misrepresentation;

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty
in the performance of the functions or duties of the profession for which the individual is

licensed or registered;
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(6) Violation of, or assisting or enabling any person to violate, any provision of sections
333.700 to 333.900 or sections 333.700 to 333.900, or of any lawful rule or regulation adopted
pursuant to Chapter 333 or sections 333.700 to 333.900;

(7) Impersonation of any person holding a preneed licensee or registration with the board
or allowing any person to use his or her license or registration;

(8) Disciplinary action against the holder of any license or registration or other right to
practice any profession regulated pursuant to this chapter or by any state, territory, federal
agency or country upon grounds for which revocatiqﬂ or suspension is authorized in this state;

(9) A person is finally adjudged insane ...(')r incoﬁpetent by a court of competent
jurisdiction;

(10) Misappropriation or theft of preneedl funds;

(11) Assisting or enabling any persoh: to pract_i(\:c\%,\_or offer to practice as a preneed seller,
preneed provider or preneed counselor as deﬁﬁed or reguiated by sections 333.700 to 333.900
who is not licensed or registered and currently eligible to practice under sections 333.700 to
333.900;

(12) Issuance of a registration or license based upon a material mistake of fact;
| (13) Failure to display or present a valid certificate or license if so required by sections
333.700 to 333.900 or any rule promulgated thereunder;

(14) Violatibﬁ-_'q_f any:professional trust or confidence;

(15) Make or ﬁle any report required by sections 333.000 to 333.999 which the licensee
or registrant knows to be false or knowingly fail to make or file a report required by sections

333.000 to 333.999;
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(16) Use of any advertisement, solicitation or preneed contract which is false, misleading
or deceptive to the general public or persons to whom the advertisement or solicitation is
primarily directed, and;

(16) Willfully and through undue influence selling a preneed contract, or;

3. After the filing of such complaint, the proceedings shall be‘conducted in accordance
with the provisions of chapter 621, RSMo. Upon a finding by th_é édministrative hearing
commission that the grounds, provided in subsection 2, for diéciplinéry bac,t‘ion are met, the board
may, singly or in combination, censure or place the person named in the éomplaint on probation
on such terms and conditions as the board deems appropriate for a period not to"e'xceebd-ﬁve
\years, or may suspend, for a period not,,:f[o exceed thr¢e years, or revoke the license.

4. Notwithstanding any other pgr;\:fibs’ipn_ Qf this section, the board may automatically
suspend a license if the board finds, after anmspectlon, ¢xgmination, investigation or audit and
after providing the licensee an opportunity to reSpOn&, a shortége in the trust fund or joint
account which exceeds [twenty percent of the ambum‘ required to be held in the trust or joint
account or ﬁfty;t}:zouggnd déllars, whichever is lesser] or upon being adjudicated and found
guilty»,p"r entering aplea gf guilty or nolo contendere, in a criminal prosecution under the laws of
any st}abt’:e’?..();rz:}pf the United> S " es, for any offense involving the stealing, misappropriation or theft
of funds.

5. A persor‘ri'.wh:c_)_se_ ,:1‘i‘c“ense was suspended under subsection 4 of this section may appeal
such suspension to the é&fﬁinistrative hearing commission. Notice of such appeal must be
received by the administrative hearing commission within ninety days of mailing, by certified
mail, the notice of suspension. Failure of a person whose license was suspended to notify the

administrative hearing commission of his or her intent to appeal waives all rights to appeal the
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suspension. Upon notice of such person's intent to appeal, a hearing shall be held b_cfore the
administrative hearing commission.

6. Use of the procedures set out in this section shall not preclude the application of
the provisions of subsection 2 of section 333.061.

333.775. If a seller shall fail to make timely payment of an amount due a purchaser, or a
provider pursuant to the provisions of sections 333.700 to 333.900, the purchaser or provider, as
appropriate, shall have the right, in addition to other rights and remedies against such seller, to
make demand upon the trustee of the preneed trust ‘-fOr the contract to distribute to the purchaser
or provider from the trust, as damages for its breach, an amount equal to all deposits made into
the trust for the contract.

333.780. Upon the death or legal incapacity of a purchaser, a_ll rights and remedies
granted to the purchaser pursuant to the provisions of sections 333.700 to 333.900 shall be
enforceable by and accrﬁé to :thc:"})cneﬁt of the purchaser's legal representative or his successor
designated in such contract, and all payments otherwise payable to the purchaser shall be paid to

that person.

333.785. 1. Any persoc, ' cludlng tl-lc:ct;ﬁcers, directors, partners, agents, or employees
of such person, who shall knowingly'énd willfully violate or assist or enable any person to
violate any‘provision of sections 333.700 to 333.900 by incompetence, misconduct, gross
negligence, fraud, misrepresentation, or dishonesty is guilty of a class D felony. Each violation
of any provision of sections 333.700 to 333.900 constitutes a separate offense and may be

prosecuted individually. The attorney general shall have concurrent jurisdiction with any local

prosecutor to prosecute under this section.
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2. Any violation of the provisions of sections 333.700 to 333.900 shall constitute a
violation of the provisions of section 407.020, RSMo. In any proceeding brought by the attorney

general for a violation of the provisions of sections 333.700 to 333.900, the court may order all

relief and penalties authorized under chapter 407 and, in addition to imposing the penalties

provided for in sections 333.700 to 333.900, order the revocation or suspension of the
[registration] license of a defendant seller or provider.

INJUNCTIONS

333.790. 1. Upon application by the board, and the necessary burden having been met, a
court of general jurisdiction may grant an injunction, restraining order or other order as may be
appropriate to enjoin a person from:

(1) Offering to engage or engagi’rig 1nthe | performance of any acts or practices for which
a registration or authority, permit or licen:se:;fio”rec}juired by sections 333.700 to 333.900 upon a
showing that such acts or practices were performed or offered to be performed without the
required registration or authority, perrnit or license; or

(2)Engag1ng in any practice or business auffrorized by a registration or authority, permit

or lic__e:rjlse issued pursuant to sections 333.700 to 333.900 that is in violation of sections 333.700

to 333.900 or upon a showing that the holder presents a substantial probability of serious danger

to the health; s-afety or welfare_:_of any resident of this state or client or customer of the licensee,

or;

(3) Engaging ir_ré-any practice or business that presents a substantial probability of serious

danger to the solvency of any preneed seller.
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2. Any such action shall be commenced either in the county in which such conduct
occurred or in the county in which the defendant resides or, in the case of a firm or corporation,
where the firm or corporation maintains its principal office.

3. Any action brought under this section shall be in addition to and not in lieu of any
penalty provided by sections 333.700 to 333.900 and may be brought concurrently with other
actions to enforce sections 333.700 to 333.900.

TERMINATION OF BUSINESS- PROVIDER

333.800.1 A preneed provider that intends to sell or otherwise .dispose' of all or a
majority of its business assets, or its stock if a corporation, shall notify the Board at least sixty
days prior to selling or otherwise dissting of its business assets or stock, or ceasing to do
business as a preneed provider, and she.ll:l;:_:ﬁile. a notiﬁcation report on a form established by the
board. o

2. The report required by this section shall include: |

(a) The name, phone number and address of the purchasers of any outstanding preneed
contract for Wthh thf: licensee is the designated provider;

(b) The namé and license numbers of all sellers authorized to designate the licensee as a
provider 1n a preneed contra(%fi;

(c) The name, addréss and license number of the provider assuming or agreeing to
assume the licens.eegis.ob_li.gatior"ls as a provider under a preneed contract, if any;

(d) The name, 'a:;ldress and phone number of a custodian who will maintain the books
and records of the provider containing information about preneed contracts in which the licensee
is or was formerly designated as provider,

(e) A final annual report containing the information required by section 333.000;
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(e) The date the provider intends to sell or otherwise dispose of its business assets, or its
stock if a corporation, or to cease to doing business, and;

(f) Any other information required by the Board by rule.

3. Within three days after the provider sells or transfers its assets or stock or ceases doing
business, the former provider shall notify each seller in writing that the fo}rmer provider has sold
or transferred its assets or stock or has ceased doing business.

(a) Within thirty days after the seller receives notiﬁcatioﬁ from the provider under this
subsection, the seller shall provide written notification to ali purchasers with outstanding preneed
contracts in which the former provider was désién;t:'c‘:d.‘as provider indicating that the provider
has transferred ownership or has ceased doing businessb.: Such notice shall give the purchaser the
option to select another provider that has a written agreem:er'lt:,with the seller pursuant to the
provisions of sections 333.000 or to cancel the contract if an altema‘l-t"e'provider is not accepted by
the purchaser. |

(b) If an’ ailféfhgtg providqr is selected by the purchaser, the seller shall amend the
preneed contract to reﬂec.:.'t"' thechange in.:_ provider and shall | notify the new provider of the
designation; -

(c) If the purchaser elects to cancel the contract, the seller shall refund all amounts paid
by or on behalf of the purchaser ané’ any related interest. Nothing in this section shall be
construed to prohibit a seller from seeking reiﬁbursement from the former provider of any funds
paid to the purchaser after a cancellation authorized by this subsection.

4. A preneed provider not subject to subdivision 1 of this section may only transfer its
obligations as a provider to an alternate provider upon the consent of the seller, purchaser and the

provider assuming the provider obligations under the contract. If an alternate provider is
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selected by the purchaser, the seller shall amend the preneed contract to reflect the change in
provider and shall provide the purchaser with a copy of the amended contract.

5. The office of the attorney general shall have authority to initiate legal action to
compel or otherwise ensure compliance with this section by a former preneed provider licensee.

TERMINATION OF BUSINESS- SELLER:

333.805.1 A preneed seller that intends to sell or otherwise dispose of all or a majority of
its business assets, or its stock if a corporation, shall notify the Board at .1¢ast sixty days prior to
selling or otherwise disposing of its assets or stock, or ceasing to do busin‘e:s's as a preneed seller,
and sl-1all. file a notification report on a form established by the board.

2. The report required by this sgption shall include:

(a) A final annual report containi'ng the information required by section 333.000;

(b) The name, address and phone number of a custodian for the books and records of the
seller that contain information about preneed contracts in which the licensee is or was formerly
designated as seller;

(c) The datg the seller intends to sell or othérwise dispose of its business assets, or its
stoqk ifa corpora“ci‘oﬁ,: ‘:o,r_ to.cease to doing business;

.(-di)‘:‘f_é-notarized and:siigned statement from the person assuming or agreeing to assume
the obligatiozlzl’é\ bf the seller iﬁ;licating that the assuming seller has been provided with a copy of
the seller’s final annual repqﬁ and has consented to assuming the outstanding obligations of the
seller;

(e) In lieu of the notarized statement required by subdivision (8), the seller may file a
plan detailing hov-v the assets of the seller will be set aside and used to service all outstanding

preneed. contracts sold by the seller, and;
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(f) Any other information required by the Board by rule.

3. Within thirty days after assuming the obligations of a seller pursuant to this section,
the assuming preneed seller shall:

(1) Notify each provider in writing that the former seller has sold or transferred its assets
or stock or has ceased doing business, and;

(2) Provide written notification to the purchasers of e_a‘cﬁ preneed contract assumed by
the seller indicating thati the former seller has transferred‘ ownership or has ceased doing
business. Such notice shall give the purchaser the option to maintain or to cancel the contract. If
the purchaser elects to cancel the contract, the seller shall refund all amounts paid by or on behalf
of the purchaser and any related interest. This section shall not be construed to limit or
otherwise restrict any civil or other legal'r‘ight:a purchaser or provider may have against the seller
for damages, breach of a contractual relatiohship ér for unpgid fees.

4. Upon receipt of the written notii‘ﬁ'c‘ation, the state board or the office of the
attorney general may take reasonable and necessai'y action té determine that the seller has made
proper plans to assure that the trust assets of the seller will be set aside and used to service
outstan”ding preneed contracts sold by the seller. Such action may include, but is not limited to,
an exarﬁi‘na-t_i.on of books and records or audit of the trust account. The attorney general shall be
authorized to b;ing legal action to ensure compliance with this section including an action for
injunctive or decl‘a-l‘riéf-_c)’ryire_-li:e:‘f:-

5. A preneed_‘-;elier not subject to subdivision 1 of this section may only transfer its
obligations as a seller under a preneed contract to an alternate seller upon consent of the
purchaser and the person assuming the obligations of the seller under the contract. If the

purchaser fails to consent, the seller shall refund all amounts paid by or on behalf of the
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purchaser with any related interest or earnings. If the purchaser and seller consent to the transfer,
the seller shali amend the préneed contract to reflect the change and shall provide the purchaser
with a copy of the amended contract.

6. Nothing in this section shall be construed to require the state board to audit,
investigate or examine the books and records of a seller subject to the provisions of this section
nor shall this section be construed to amend, rescind or supersede any duty imposed on, or due
diligence required of, an entity assuming the obligations of the seller.

7. The office of the attorney general shall have authority to initiate legal action to
compel or otherwise ensure compliance with this section by a former preneed provider licensee.

333.810. A preneed contract may offer the purchaser the option to acquire and maintain
credit life insurance on the life of the purchaser. Such insurancé shall provide for the payment of
death benefits to the seller in an amount equal to the total of all contract payments unpaid as of
the date of such purchaser's death, and shall be used solely to make those unpaid payments.

333.820. If ad‘séller shall fail to make timely payment of an amount due a purchaser or a
provider pursuant to the prov131ons dfz.:s'cc_ﬁgn_s‘ 333700 to 333.900, the purchaser or provider, as
appropriate, shall have the right,‘in3 addition tc; V.(.).ther rights and remedies against such seller, to
make demand upon the trustee of the preneed trust for the contract to distribute to the purchaser
or provider from the trust, as damages for its breach, an amount equal to all deposits made into
the trust for the contract.

333.830. Upon the death or legal incapacity of a purchaser, all rights and remedies
granted to the purchaser pursuant to the provisions of sections 333.700 to 333.900 shall be

enforceable by and accrue to the benefit of the purchaser's legal representative or the purchaser's
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successor designéted in such contract, and all payments otherwise payable to the purchaser shall
be paid to that person.

333.840. Each seller shall remit an annual reporting fee in an amount of ____ dollars for
each preneed contract sold in the year since the date the seller filed its last annual report with the
state board. This reporting fee shall be paid annually and may be collected from the purchaser of
the preneed contract as an additional charge or remitted to the staité board from the funds of the
seller. The reporting fee shall be in addition to the fees authérized by séction 333.000.

RULEMAKING

333.850. 1. The board shall establish the amount of the fees authorized in this chapter and
required by rules promulgated thereunder. Such fees shall be set at a level to produce revenue
which does not substantially exceed the c9§t and expense of administering this chapter.

3. The board shall promulgate and éﬁforéé\:f‘ules. for the transaction of its business and for

standards of service and practice to be followéd_:; for the lice smg and registration of providers,
sellers and counselors deemed necessary for the ﬁublic good and consistent with the laws of this

state.

3 4. Any rule or portlon of a rule, as that term is defined in section 536.010, RSMo, that is
créatea under the authorify‘ ::df;_legated in this section shall become effective only if it complies
with and is subject to all of the provisions of chapter 536, RSMo, and, if applicable, section
536.028, RSMo. Th1ssect10nand chapter 536, RSMo, are nonseverable and if any of the powers
vested with the genefél i .'.'czlussembly pursuant to chapter 536, RSMo, to review, to delay the
effective date, or to disapprove and annul a rule are subsequently held unconstitutional, then the
grant of rulemaking authority and any rule proposed or adopted after August 28, 2008, shall be

invalid and void.
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