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December 4, 2009 

 
Missouri State Board of Embalmers and Funeral Directors 
3605 Missouri Boulevard 
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Jefferson City, MO 65102-0423 
 
 
Dear Board Members: 
 
  Because SB1 has flaws and ambiguities, policy decisions will be necessary regarding what  
(and how) to implement and what should be changed.  The authority, and responsibility, for such 
policy decisions are vested with you, not with the Division or the Attorney General’s Office.   
 
 Please recall that the authority for preneed oversight was the first issue addressed by the 
Chapter 436 Working Group last summer.  Representatives for the consumers, the Division and the 
Attorney General’s Office were afforded an opportunity to make recommendations to have preneed 
oversight transferred to an independent agency within the Division, but they chose you.  The record 
from that meeting will reflect that the Group acknowledged that preneed is complex, and that an 
industry board would be better equipped than an independent agency to provide oversight.   
 
 Appropriately, the State Board’s initial SB1 priority has been to enable the preneed industry to 
continue to operate.  However, many of the proposed rules have gone beyond the immediate licensing 
needs.  During the August meetings, you questioned, or were questioned by the public regarding, the 
need for certain proposals.  Frequently, the answer was that you were approving the proposal on the 
advice of counsel.   
 
 Although I found several of the proposed emergency rules objectionable, I limited my criticism 
for the sake of keeping the Board on track for the crucial issues.  Whether intended or not, some of the 
emergency rules lay the groundwork for policies that may not be in the best interests of either the 
industry or the consumer.  But because many of the proposals were based on legal advice given in 
closed sessions, I don’t know whether to criticize the State Board or the advice given by its attorneys.   
 

With legal advice having played a crucial role in the policy decisions made by the State Board, 
I recommended the Attorneys’ Forum as a means to provide input to your attorneys before they 
formulate proposals (as opposed to providing criticism afterwards).  In response to your instructions, 
and my prompting, Mr. Krauss appropriately advises that the State Board should set policy.  I agree, 
but that begs the question of how the industry is to effectively participate in policy discussions when 
policy decisions are based on legal advice given in a closed session.     
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If the State Board should choose to pursue policy discussions regarding SB1, I offer two 
proposals to address the immediate needs: a voluntary compliance program and an alternative trust 
program. 

 
Missouri’s funeral homes have transacted preneed transactions for 27 years with little oversight 

or guidance.  While most small operators have probably deposited the appropriate funds to a trust or a 
joint account, many will have used non-compliant preneed documents.  Funeral directors have 
suggested that inspectors have looked the other way so long as the money could be accounted for.  
But, the State Board can no longer apply different standards to licensees.  Rather than charge these 
operators with violations regarding contracts written twenty years ago, offer a voluntary compliance 
programs similar to those for ERISA plans.  The program would be for the operator who tried to 
comply, but failed for the lack of appropriate guidelines or assistance.     

 
The joint account was preserved under SB1 as the small operator’s alternative.  However, the 

structure does not work for most operators.  There are a substantial number of operators who simply 
offer preneed as an accommodation.  There are alternatives that would not require seller licensing, 
such as the trust-funded programs found in England and Australia.  Establishing such a program would 
require cooperation and assistance from the State Board.    

 
If the day for policy discussions has passed, and the decision has been made to begin enforcing 

SB1, the State Board needs to appreciate that many of us do not agree with your interpretations of 
SB1.  If it is your decision to implement audits, then it would behoove the State Board to revisit its 
past with regard to audit procedures.      

 
There seems to be an impression that NPS somehow brought an end to the Board’s audits.  

NPS may have played a factor, but I participated in a challenge of the State Board’s audit procedures 
in 1993.  When the independent CPA firm engaged by the Division advised a client that its ‘preneed 
exam’ would last from 3 to 6 months, I met with the CPA who was to conduct the audit.  The CPA 
could not answer my basic questions regarding Chapter 436 requirements.  I subsequently discovered 
he not been provided ‘agreed upon procedures’ or definitive guidelines by either the Division or the 
State Board.  

 
Though your auditors will be better versed on SB1, they will face a legacy of technical 

violations with regard to many well-intended operators.  While small operators may lack resources to 
challenge an audit, larger operators will contest any questionable interpretations that are incorporated 
by your audit guidelines.   

 
I urge you to table the audit powers until crucial policy issues can be explored.  

  
 

     Sincerely, 
 
 

        
       William Stalter 
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