
SETTLEMENT AGREEMENT BETWEEN MISSOURI DENTAL BOARD 
AND MAX SMITH, JR., D.D.S. 

Comes now Max Smith, Jr., D.D.S. ("Licensee") and the Missouri Dental Board ("Board") 

and enter into this settlement agreement for the purpose of resolving the question of whether 

Licensee's license as a dentist will be subject to discipline. 

Pursuant to the terms of § 536.060, RSMo 2000, the parties hereto waive the right to a 

hearing by the Administrative Hearing Commission of the State of Missouri ("AHC") regarding 

cause to discipline the Licensee's license, and, additionally, the right to a disciplinary hearing before 

the Board under § 62 1.1 10, RSMo 2000. 

Licensee acknowledges that he understands the various rights and privileges afforded him by 

law, including the right to a hearing of the charges against him; the right to appear and be represented 

by legal counsel; the right to have all charges against him proven upon the record by competent and 

substantial evidence; the right to cross-examine any witnesses appearing at the hearing against him; 

the right to present evidence on his own behalf at the hearing; the right to a decision upon the record 

by a fair and impartial administrative hearing commissioner concerning the charges pending against 

him and, subsequently, the right to a disciplinary hearing before the Board at which time he may 

present evidence in mitigation of discipline; and the right to recover attorney's fees incurred in 

defending this action against his license. Being aware of these rights provided him by operation of 

law, Licensee knowingly and voluntarily waives each and every one of these rights and fieely enters 

into this settlement agreement and agrees to abide by the terms of this document, as they pertain to 

him. 



Licensee acknowledges that he has received a copy of the investigative report and other 

documents relied upon by the Board in determining there was cause to discipline his license, along 

with citations to law andlor regulations the Board believes were violated. 

For the purpose of settling this dispute, Licensee stipulates that the factual allegations 

contained in this settlement agreement are true and stipulates with the Board that Licensee's license, 

numbered 0 12446, is subject to disciplinary action by the Board in accordance with the provisions of 

Chapter 62 1 and Chapter 332, RSMo. 

JOINT STIPULATION OF FACT AND CONCLUSIONS OF LAW 

1. The Missouri Dental Board ("Board") is an agency of the State of Missouri created 

and established pursuant to 5 332.021, RSMo 2000, for the purpose of executing and enforcing the 

provisions of Chapter 332. 

2. Dr. Max Smith, Jr., ("Licensee") is a dentist licensed to practice in the state of 

Missouri, License No. 012446 and holds a specialty certification in oral and maxillofacial surgery. 

At all times relevant herein, Licensee's Missouri license was, and is now, current and active. 

Licensee also held a General Anesthesia Permit, No. 0413, which was current and active until its 

expiration on June 1,2006. 

3. At the time of the events alleged herein, Licensee was employed by Oral Surgeons, 

Inc., P.C. and practiced oral and maxillofacial surgery at 8787 Ballentine, Suite 2100, Overland Park, 

Kansas (" the office"). 

4. Patients requiring anesthesia prior to dental treatment should be evaluated to 

determine the patient's ability to tolerate the use of anesthesia duringthe dental treatment. In healthy 

and medically stable individuals, this may simply be a review of their current medical history and 



medication use. However, with individuals who are not medically stable or who have significant 

health disability, consultation with their primary care physician or consulting medical specialist 

regarding potential procedure risk is required. 

5.  The American Society of Anesthesiologists ("ASA") has developed a patient 

classification system to aid dentists in their evaluation of a patient's ability to tolerate anesthesia in 

an office setting. The ASA classification system is as follows: 

ASA I : a normal healthy patient 

ASA 11: a patient with mild systemic disease 

ASA m: a patient with severe systemic disease 

ASA IV: a patient with a severe systemic disease that is a constant threat to life. 

ASA V: a moribund patient who is not expected to survive without the operation. 

ASA VI: a declared brain-dead patient whose organs are being removed for 
donor purposes. 

6. In a dental office setting, pre-operative preparation includes: 

A. Advising the patient, parent, guardian or care giver regarding the procedure 
associated with the delivery of any sedative agents and acquiring informed 
consent for the proposed sedation. 

B. Determination of adequate oxygen supply and equipment necessary to deliver 
oxygen under positive pressure must be completed. 

C. Determining baseline vital signs unless the patient's behavior prohibits such 
determination. 

D. A focused physical evaluation should be performed. 

E. Dietary instructions should be given based on the sedative technique 
prescribed. 









22. Licensee's conduct as described in paragraph 223(A) through (G) constitutes a 

violation of § 332.321.2(6). 

23. Licensee's conduct as described in paragraph 22(A) through (G) constitutes a 

violation of 9 332.321.2(10), RSMo. 

24. Licensee's conduct as described in paragraph 22(A) through (G) constitutes a 

violation of § 332.321.2(13), RSMo. 

25. Cause exists for the Board to take disciplinary action against Licensee's license under 

§ 332.321.2(5), (6), (lo), and (13) RSMo, which states in pertinent part: 

2. The board may cause a complaint to be filed with the 
administrative hearing commission as provided by chapter 
621, RSMo, against any holder of any permit or license 
required by this chapter or any person who has failed to renew 
or has surrendered his or her permit or license for any one or 
any combination of the following causes: 

(5) Incompetency, misconduct, gross negligence, 
fiaud, misrepresentation or dishonesty in the performance of 
the functions or duties of any profession licensed or regulated 
by this chapter; 

(6) Violation of, assisting, or enabling any person 
to violate, any provision of this chapter, or any lawful rule or 
regulation adopted pursuant to this chapter; 

(1 0) Assisting or enabling any person to practice or 
offer to practice, by lack of supervision or in any other 
mannqr, any profession licensed or regulated by this chapter 
who is not registered and currently eligible to practice 
pursuant to this chapter; 



(13) Violation of any professional trust or 
confidence; 

1. Based upon the foregoing, the parties mutually agree and stipulate that the following 

shall constitute the disciplinary order entered by the Board in this matter under the authority of 5 

621.045.3, RSMo 2000. Licensee's dental license numbered 012446 is immediately 

VOLUNTARILY SURRENDERED. Licensee shall return all evidence of licensure to the 

Missouri Dental Board. 

2. The parties to this Agreement understand that the Missouri Dental Board will 

maintain this Agreement as an open record of the Board as provided in Chapters 332, 610, 620, 

RSMo. 

3. The terms of this settlement agreement are contractual, legally enforceable, and 

binding, not merely recital. Except as otherwise provided herein, neither this settlement agreement 

nor any of its provisions may be changed, waived, discharged, or terminated, except by an instrument 

in writing signed by the party against whom the enforcement of the change, waiver, discharge, or 

termination is sought. 

4. Licensee, together with his heirs and assigns, and his attorneys, do hereby waive, 

release, acquit and forever discharge the Board, its respective members and any of its employees, 

agents, or attorneys, including any former Board members, employees, agents, and attorneys, of, or 

from, any liability, claim, actions, causes of action, fees, costs and expenses, and compensation, 

including, but not limited to, any claims for attorney's fees and expenses, including any claims 

pursuant to 5 536.087, RSMo, or any claim arising under 42 U.S.C. 5 1983, which may be based 
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upon, arise out of, or relate to any of the matters raised in this case, its settlement, or fiom the 

negotiation or execution of this settlement agreement. The parties acknowledge that this paragraph 

is severable fiom the remaining portions of this settlement agreement in that it survives in perpetuity 

even in the event that any court of law deems this settlement agreement or any portion thereof to be 

void or unenforceable. 

5. Licensee understands that he may, either at the time the Settlement Agreement is 

signed by all parties, or within fifteen (15) days thereafter, submit the Agreement to the 

Administrative Hearing Commission for determination that the facts agreed to by the parties 

constitute grounds for disciplining Licensee's license. If Licensee desires the Administrative 

Hearing Commission to review this Agreement, Licensee may submit his request to: 

Administrative Hearing Commission, Truman State Office Building, Room 640,301 W. High 

Street, P. 0 .  Box 1557, Jefferson City, Missouri 65101. 

6. If Licensee requests review, this Settlement Agreement shall become effective on the 

date the Administrative Hearing Commission issues its order finding that the Settlement Agreement 

sets forth cause for disciplining Licensee's license. If Licensee does not request review by the 

Administrative Hearing Commission, the Settlement Agreement goes into effect fifteen (1 5) days 

after the document is signed by the Executive Director of the Board. 

LICENSEE R BOARD 

Executive Director 
Missouri Dental Board 

Date / -> f l~d Date //'2 3 / 0  6 
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