
Before the 
Administrative Hearing Commission 

State of Missouri 

MISSOURI DENTAL BOARD, 

Petitioner, 

VS. NO. 07-1249 DB 
) 

BARRY D. BRACE, D.M.D., 

Respondent. ) 

CONSENT ORDER 

The licensing authority filed a complaint. Section 621.045, RSMo Supp. 2007, gives us 
jurisdiction. 

On Novembel-26,2008, the parties filed a "Waiver of Hearing, Joint Stipulation and Request for 
Consent Order." Our review of the document shows that the parties have stipulated to certain facts and 
waived. their right to a hearing before us. Because the parties have agreed to these facts, we incorporate 
them into this order and adopt them as stipulated. Buckner v. Buckner, 912 S.W. 2d 65, 70 (Mo. App., 
W.D. 1995). We conclude that the licensee is subject to discipline under 9 332.321.2(6), RSMo Supp. 
2007. We incorporate the parties' proposed findings of fact and conclusions of law into this Consent 
Order. We certi& the record to the licensing agency under 9 621.1 10, RSMo Supp. 2007. 

l'he only issue before this Commission is whether the stipulated conduct constitutes cause to 
discipline the license. The appropriate disciplinary action is not within our power to decide; that is 
subject to the licensing authority's decision or the parties' agreement. Section 621.1 10, RSMo Supp. 
2007. 

No statute authorizes us to determine whether the agency has complied with the provisions of 9 
621.045.4. RSMo Supp. 2007. We have no power to superintend agency compliance with statutory 
procedures. Missouri Health Facilities Review Comm v. Administrative Hearing Comm'n, 700 S.W. 
2d 445,450 (Mo. banc 1985). Therefore, we do not determine whether the agency complied with such 
procedures. 

SO ORDERED on December 3,2008. 
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NOV 2 62008 
ADMINISTRATIVE HEARING j 

COMMISSION 

BEFORE THE ADMINISTRATIVE HEARING COMMISSION 
STATE OF M ISSOLlRl 

Petitioner, 
1 
) 
1 

v. ) CAUSE NO: 07-1249DB 
1 

BARRY D. BRACE, D.M.D., 1 
1 

Respondent. ) 

WAIVER OF HEARING. JOINT STJPUJATIW 
AND REQUEST FOR CONNSEfV OR= 

COMES NOW Petitioner, M i i r l  Dental W d ,  through counsel Nanci R. 

W M m ,  and Respondent Barry D. Brace, D.M.D., In person and through cuunsel 

Nicole Sublelt, and enter  this Waiver of Hearing, Joint Stipulation and Request for 

Consent Order eJoint Stlpulet'inw) in lleu d a formal trial in thls matter. The parties 

hereby jointly move this Commissian to enter its Consent Order consistent with the 

oonkenbof this Jolnt ~ t l p u l ~ '  In support offheir Joint Silpulation Petitioner and 

Respondent agree and state: 

1. Respondent. Barry D. Brace, D.M.D., acknowledges that he b farnlliir 

wlth ttre various rights and pMlegm afforded him by operation of law, including the 

right to a hearing on the charges against him: the right to appear and be 

' The partiss Joint Mpulation Is made pursuant to b e  provldons of 4 CSR 20- 
2,130 and Missourt Revisad Statutes W o n  538.060 ae appficabla ta We C~mrn'ssion 
by Vie prwisi~ns ofSe&ion 821.135, RSMo. 
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represented by counsel; the dght to have all chargee again& him proved upon the 

m r d  by annpetEnt and substantial edence: the right to cromemrnine any 

wftne?lsea appearing at the Rearlng egalna him: the fight to prasent evklenoe on his 

awn behal at the krlng; the right to a decision upon the record by a fair and 

Impartial AUmhrlstrativa Heerhg Canmissinner contmmlng the charges pending 

against him; and the ri~ht to appml a decialon in favor of the Petltioner. Missouri 

Dental Board, by the Admlnietrathfe Hearlng Commission on Ihe bask that aaid 

dedsion ia not supported by substantial and competent evidence. M g  famlliar 

wlth these fighb p e e d  Respondent by o m o n  of law, he kncwvlngly and 

voluntarDlywalves each end every one of these rights and fully and freely enters into 

thb Joint Stipuletlon, end agrees to abide by the teme and conditions of  this 

document. 

2. Petitioner is an agency of the State of Missouri created and 

eetablishd pursuant to M'kouri Revised Stauks Sectlon 332.021 as applicable to 

this matter for fhe purpose of admlnlstsring and enkrclng the provisions of Chapder 

332, Dentistry. 

3. Respondent, Barry 0. Brace, D.M.D., is, and at all llrnes relevant b 

this cause waa, the holder of a current and vala license to pradice dentistry and 

artifleate of reglstratjon bued by Petiiner. 

4. Respondent. Barry D. Braee, D.M.D., edmits the allegatbns contained 

in the Fiml Amendd Complakn for the p u r p m  of settlement only and further 

sl@Mes that these admissions constitute grounds for dbpline against his lloense 

and cert'kab of iegistration as alleged In a i d  Complafrit. 

2 
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5. Based on the foregoing, the part' i muhrally agree and stipulate that 

the foUow(rIg terms shall constkute the disciplinary actlon taken by the M i ~ u f i  

Dental Board in this action pursuant to the prov1slons of Section 881.1 10 RSMo: 

A. Respondent's license to practice dentiebyehall be suspended 

for a period of ninety (90) days beginnhe March 7,2009. fobwed by e term 

of pmbation for a period of ffve (5) yeers ("dlsciplina~y period'). 

B. Outing the 90 doy period of auspenslon. Respondent will not 

engage In the pracbice of denltstry and m p l y  with th8 regulrernenls of 4 

CSR 21'10-2.160. The parties further agree and stipulate thet during the 

period of 8uepenskn Respondent will not serve as an employee. officer. 

d i i r  or shareholder of SMB Management, L.LC.. Respondtmrs wife's 

consulting business. Nothing ttedn, howem. shall prohiblt Respondent'e 

wife from perForming Ule normal business activities of SMB Management, 

L.L.C.. or receiving payment for tter services and ownership in SMB 

Management, L.L.C. The parties hereln agree end st ipuh thet payment by 

SMB Ma- L.LC. to Resp~ldeara wlfe shall not constitute payment 

to Respondent. Nothlng in 4 CSR 2110-2.180. or other regulations and 

stawes appllcabletothe parties, shall be construed to automatlca~y impute 

the Income of Respondent's wife to Respondent even where Respondent 

and hls wife flk joint i m  tax returm. Respondent's flling of Joint income 

tax returns with hk wife for the time period covering Respondent's 90 day 
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SusPendm shall not be praof that Respondent received Income from SMB 

Mmagement L.L.C. ar frwn the pradiae of dwtistry. 

C. Dwing Respondenfs probation, Raspandent shall be entltled to 

engage In the praclice of dentistry under Chapter 332, RSMo, provided he 

adhem to all offhe terms of thii Joint Stlpuletion. Fbspmxbnt's diadpfinary 

period shall be conditioned on the following tems: 

a. Respondent shall meet with the Board or its 

repremntatives at BUCh times and places as required by the Board after 

adW ndfication to Respondent, in M n g ,  of a required meeting. 

b. Reeqxmdent shall submttwn'tten mports to the Missouh 

Dental Board, P.O. Box 1367, Jefferson City, Missouri 65102. statlng 

tNtMuffy whether he has complied wlth all the terms and conditions of thls 

Jolnt Stipulation by no later than Janualy 1, Apd 1. July 1, and Odober 1 

during each year of the disdplinary perlod. 

c. Respondent shaB keap the Board apprlsed of his current 

home and work addresses and telephone numbers. Respondent shall 

Inform the Board in writing W n  ten days of any change of home or work 

address and home ar work telephone number. 

d. Respondent shall comply with all prwidons of the 

Dental Practice Act, Chapter 332, RSMa; all appliceble federal and state 

drug laws, rules and regulabons; end aU kderal and &ate criminal laws. 

"Ststem hen+ Includea the state of Mlcmuri and, l f l i i e d  or practicing in any 

dher date, Respondent shall comply with the laws of those states as well. 

4 
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e. Duringthe dlsdplinary period, Respondent shell timely 

~~ hb license a d  timely pay all fees requlw tor licensing and comply 

wifh dl other Board ~ u l ~ m ~ t s  neceseary to malntsln Respanden& 

IlCense in a current and actlve state. 

fa If ef any time durhg the d'scipllnary period Respondent 

c a W 8  to be currently licensed under the provisions of Chapter 332. fails to 

advise the Board of hls current place of buainess and residence or removes 

himaelf from the state withaut the i-t b return wlthin four (4) month, the 

period of time durlng Respondent's absence, unlbnsgd status, or unknown 

whereabouts shall nol be deemed or taken as any part of the t'm of 

discipline 80 Lnpoaed in accordancewlth Section 332.321.6. RSMo. 

g. During thedisciplinary perlad, Rslspondent shall eaapt 

and comply wlth unannounced visifs from the Board's representatives to 

monitor hie compliancewith he terms and amditims ofthis Jolnt Stipulali~. 

h. If Respondent fails to comply wlth the terrns of this 

agreement, in any respect, the Board may impom such additional cr other 

disc'ir' that it deems appropriate. 

i. This Jolnt Stipulation does not bind the Board or restrict 

the remedies available to ft concerning any other vidatlon of Chapter 332, 

RSMo. by Respondent not specifically mentioned In this document. 

j. Reapondent shall take the mntinuing educatlon cauree 

in ethlm sponsored by the Unhrersity of Mlssauri-Kansas Cib. Thk 

contlnuhg educatlon shall be in addition to the canUnuing educatm requlrad 

5 
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by law for licensure mnewal by the Boerd. lkii caume must betaken withln 

the first (12) months of the eftkit%!@ date of this Joint S$pulation. 

m n d e n t  shall provide the Board with proof of attendance from the 

a p o ~ o r  of the prwrern no later than thlw (30) days after abndlng tho 

coume. Fatlure to obtaln the required eddltlonal oantlnuing education hours 

andlor submit the required documenterbn to the Board will result in a 

violation of the terms of discipline. 

k. Wlthln the Brst 160 days of the disciplinary perlod, 

Respondent shall teke end successfully complete the jurisprudence 

examlnatlon for dentists In the State of Missouri. Sakt exarninatfon shall 

omrat a plece and time designated by the Board. Respondent shallcordact 

the Board office in JetFerem City, Mls$ourl to rnake arrangements to sit for 

th k exarninatian. 

1. Respondent shall no1possess a Mksauri Department of 

Health and Human S e n i i ,  Bureau of NarMca and Dangerous Druga 

('BNDD" controlled substances rqlstratbn during the perW of dlscipline. 

m. Respondent shall not p a w 8  on indiddual permit for 

performing sedet'10n services fncludlng enteral, parenteral andlor general 

anesthesls188ep sedation during the perlod of dlscipline. Further, 

Raspondent shall not perform enteral, parenterat andlor general 

enesthssiildeep sedation on any patient during the period of disclpllne. 
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8. The to thla Jolnt Stipulation understand that the Board wlll 

rndrhin this Agreement as an open and puMc record of the Boerd as provkled In 

Chaptug 332,810 and 620, RSMo. 

7. Upon the expiration and successful completion of the disciplinary 

perlad. Respandent's kense to practlce dentlstry h the State of Mlssauri, shall be 

fully restored if all other requlrmnts of lew have been satiafled; provided, however, 

that In the event Ule Board detennlnes that Raponden1 has violated any term or 

contiion of thls agreement, the Board may, In Its discretion, after an evlbntiery 

hearing, vacsta and set eslde the disdpline Imposed herein and may suspend, 

revdre, or otherwise lawfully dlsclpline Respondent 

8. If the Mlsmuri Dental Board determines upon a prnper showing that 

Respondent has violated a tenn or conditlm of the suspension of his Ihnse, the 

terms of hh pmbatlon e#, set forth herein. or has otherwise failed b mmply wtth the 

prouisi~ns of Chapter 332 RSMo, whlch violation woJd be actionable in a 

proceeding befom theAdmini ive  Hearing Commiwion, or in e Circuit Court. the 

Missouri Dental Board may elecl to pursue any IewFul remedies w prooedures 

afforded to H and ie not bound by thle Walver of Hearing. Joint Stfpulation and 

Consent Order, In its selection of r M i  concerning such violation. 

9. It Is specHlcslly understood and agwed by the p a t i i  hereto that. in 

the went the Missouri Dental Board proceede under paragraph eight (8) abwe, the 

Board shall have a# the rights and powers granted to it by taw wlth resped to 

dlsdplinary d o n  to which Respondent may be subject. 
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10. It le e p l f l W y  agreed an undemtocul by the perties hemto that the 

dabs of dtsdpflne contained In ale document shall not commence until thb 

document hae been appmvm.9 by lhe Admlnl$mlhre Having Commls9lm. 

WHEREFORE, baaed opm Ihe foregolne, the pdea mutually request the 

Admlnlebathra Hearlng Commb8esl~n to lasue Its Order h e e d  upan the ment of all 

parlies f lndln~ thattheallegatlm~n the Flrelhended Camptaht heretofon, flted In 

above styfed muse by Pelttloner are We and that as a W t  hereof, PeUUoner 

has the dght to subject the llmm of Respondent to dlaclpUne pursuant lo h e  

provblona of Sedion 332.321 as ad foah herdn, and that lhlo cauoe be closed. 

MISSOURI DEMAL BOARD: 

516 E. Hbh St 
P,O. Box 28 
Jefhmm City, 1UO 651 02 
Phone: (573) 8382177 
Fax (573) 838-71 tQ 

p.6. Bw & . 
107 W. F~lrlh Stmet 
Salem, MO B65BO 
Phone: (573) 7298650 
F a  (573) 720-8840 

Attorney fat Respondent AWmey for Petjnonatr 



BEFORE THE ADMINJST.RATXVE: HEARING COMMISSION 
STATE OF MISSOURI 

MISSOURI DENTAL BOARD, 1 
P.O. BOX 1357 1 
3605 Missouri Blvd. 1 
Jefferson City, Missouri 65 102 1 

Petitioner, 1 
1 

v. 

BARRY D. BRACE, D.M.D. 
469 S. Kirkwood Road 
Krkwood, MO 63 122 

Respondent. 

RECEIVED 
' .  

NOV 2 8 2088 

A h i n i s k L  Hearing Cmmbiwd 

CAUSE NO, 07-1 249 DB 

F = l - ~ ~  

,FIRST AMENDED COMPLAINT 

ALLEGATIONS COMMON TO ALL COUNTS 

COMES NOW Petitioner, Missouri Dental Board, by and though its attorney and 

for thc Allegations Common to All Counts states and alleges as follows: 

1. The Missouri Dental Board is an agency of the State of Missouri, created and 

established pursuant to Missouri Revised. Statute Sections 332.021 to 332.061 for the 

purpose of executing and enforcing the provisions of Chapter 332 Dentistry. 

2, Respondent i s  and at all. times herein. ~elevant, has been a licensed and certified 

dentist in the State of Missouri. 

3. At no time re1,evant herein did Respondent possess a license as a dental 

specialist in the Sta.te of Missouri. 

4. At all times relevant herein, Respondent possessed a valid Missouri. Bureau of 

Narcotics an.d Dangerous Drugs controlled substance registration. 

5. This Commission has jurisdiction to hear thjs Complaint pursuant to the 

provisions in the Missouri Revised Statute section 621.045. 
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6. On or about November 15, 2005, Respondent advertised on the intmct at a 

websites with the addresses of www.kirkwoodinz~lantd.entist,wm. and 

7. On November 15, 2005, on the websites whose addresses were 

www.kirkwoodimp~atltd~ntist.com and www.kirkwoodcosrncticdentist.com. ("websites"). 

8. Respondent advertised dental implants, dentures, bridges, crowns, 

sedation dentistry, orthodontics, periodontal therapy and root cana1.s on the websites. 

9.  On November 15, 2005, the websites did not use a disclaimer indicating 

that Respon,dent was a gmeral dentist and not a speciali.st licensed in the State of 

Missouri. 

10. As a resuh of the content on the websites on November 15,2005, Respondent 

failed to comply with Section 332.321.2, RSMo. 

I I. On September 22, 2005, Respondent treated patient N,R. by placing four 

implants on teeth numbers 22, 24, 26 and 27; Respondent used methods for enteral 

conscious sedation during N.R.'s treatment. 

12. Respondent did not record the following infomation in N.R.'s paticnt chart 

on the day her treatment was performed: 

a) Physician's name: and phone number; 

b) physicians of  record; 

c) hospitalizations or lack thereof; 

d) alIergies; 

e) medications as of date of sedation; 

f) comprehensive list of major rn.edical illnesses, disorders or 

abnormalities; 



g) breathing or respiratory dificulties; 

h) any indication of wl~eher oral clarification of presence or lack thereof 

o f  medical conditions was obtained; 

i) observation of patients physical stature, posture and relative ambulatory 

ability; 

j) observation of patient's attentiveness, responsiveness and verbal ability; 

k) observation of potential air way problems or lack thereof; 

1) that Respondent reviewed patient's medical history, the physical 

examination or medications; 

m) that Respondat made a detcnnination or documented the patient's 

ASA classification; 

n) that Respondent consulted with patient's physician. 

13. With regard to the sedation procedure, Respondent did not document: 

a) the names of the sedation tern, members; 

b) indication of nothing by mouth; 

c) vital signs after delivery of initial medications; 

d) start and finish times of sedation an.d operative procedure; 

e) a copy of prescriptions or administered medi.cation or insttuction.~ for 

vi.ctim. 

14. Respondent's actions described in Paragraphs 10, 11  and 12 herein violate 4 

CSR 01 1-4.030 which is pertinent part reads as follows: 

(2) , . . Patient Records. 
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(a) The patient's records shall provide a legible database that 

aids in treatment planning and selection of the sedation technique 

and shall furnish the follovvhg: 

1. . . Database: 

H). . . Patient's physi.cian's name and telephone number 

2. Medical history: 

(a). . . Past medicd history and systems review including, 

but not limited to: 

(I) Physician(s) of record; 

(II) Hospitalizations within the last five (5) years; 

(In) Allergies; 

(IV) Prcscnt medications (prescription, 

nonprescription, homeopathic): dosages,  interval.^, 

and recent changes; 

(V) Major medical illnesses, disorders or 

abnormalities; 

(VI) Prior anesthetic complications; 

(WI) Breathing or respiratory difficulties; 

(VIQ Previous hospitalizations; 

(IX) Review of the folIowing with interrogative 

clarification of positive responses: 

(a) Myocardial infarction; 

(b) Hepatitis or liver disease; 
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(c) Hypertension; 

(d) Renal disease; 

(e) Dysrtythmias; 

(f) Anemia; 

(9) Angina; 

(h) Bleeding dyscrasias; 

(i) Heart murmur; 

0) Human immunodeficiency virus (HIV); 

(k) Congestive heart failm; 

(I) Mitral valve prolapse; 

(m) Rheumatic fever; 

(n) Artificial joint; and 

(0 )  Diab~tes. 

3. Core physical examination: 

A. Observation of patient's physical stature, posture, and 

relative ambulatory ability; 

B, Observatio~. of patient's attentiven.ess, responsiven,ess, 

and verbal ability; 

C. Potential a h a y  problems. 

(3). . . Preoperative Patient Evaluation and Selection, 

(A) Patients who are administered enteral or parenteral consciou.~ 

sedation must be suitably evaluated to include, but not be limited 

to the following: 
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3. An appropriate review of the core physical examination. 

The record must indicate the dentist rcviewed the findings; 

4. An appropriate review of all medications used by the 

patient, both prescription and non-prescription. The record 

must indicate the dentist reviewed. the medication 

inventory; 

5. Docum.ented American Society of Anesthesiologists 

classification; and 

6. Documented consultation with physicians of record 

when indicated: 

(4) American Society of Anesthesiologists (ASA) classifications must be 

documented and substantiated. 

(A) American Society of Anesthesiologisl (ASA) classifications: 

1. Class T - There i s  no organic, physiologic, biochemical, 

or psychiatric disturbance. The pathologi~al. process for 

which the operation is to be performed is localized and is 

not a systemic disturbance. The patient has not limits on 

hisher activity level, and in general i s  to be considered in 

good or cxcdlent health. 

2. Class II- Mild-to-Moderate systemic disturbance 

caused either by the condition to be treated surgically or by 

other pathophysiological processes. The disease processes 

arc stable or medically controlled an,d they are n.ot 
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functionally limiting, Examples: tightly controlled insulin 

or non-insulin dependent diabetes; stable asthma.; 

symptomatic hypertension; controlled thyroid disease; 

smoker; obesity; or sever anxiety. 

3. Class I11 - Severe systemic disturbance or disease fiom 

whatever cause, even though it may not be possible to 

define the degree disability with finality. Activity is 

significantly limited by the disease, but is not totally 

incapacitating. The patient may easily decompensatc under 

stress. Examples: severe asthma; poorly control.led 

di.abetes mellitus; angina, especially if unstable or frequent; 

status post (SP) myocardial idkction of cerebral vascu,lar 

accident (CVA) less than. six (6) months ago. 

4. Class IV - Indicative of the patient with severe systemic 

disorder that is a constant threat to life and always 

con-cctable by the operative procedure. Functionally 

incapacitating; a totally unstable patient who is in and out 

of lethal states. Examples: unstable angina; congestive 

h.eart failutre/chronic obstructive pulmonary disease 

(CHFICOPD) requiring supplemental oxygen (02) or 

wheel-chair coxlfiment, uncontrolled systemic disease 

(diabctcs mcllitus); or symptomatic dysrhythmias. 
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5. Class V - The moribund patient who has Ii.ttXe chance of 

survival but is submit~ed to operation in desperation. A 

hospitalized patient of the expectant category. 

(B) Healthy or medically stable individuals (ASA 

Class I or II) require a review of the patient's 

current medical history and m.edications. 

(C) Patients who may not be medically stable or who 

have a significant health disability (ASA ISI) requi.re 

a medicaI consultati.on from, a physician. ASA III 

patients who are treated in the off~ce setting must 

have evidence of the dentist's consultation with the 

treating physician (written or oral) in the record. 

Such consultation should elicit the physician's 

concurrence with decisi.on to utilize the proposed 

ofice scd,ativc technique. 

(D) ASA 111, N, and V patients are not candidates 

for ente.ral sedation. 

(E) ASA IV and V patient. are not candid,ates for 

parentera1 sedation outside a llospital settin,g. 

15. Missouri Revised Statute section 332.321.2 provides that the Missouri' Dental 

Board file a Complaint against a dentist licsnsed to practice in Missouri undcr the 

fol.lovvling circumstances: 

. . . (6) Violation of, or assisting or enabling any person to violate, any provision 
of this chapter, or any l.awfu1 m1.e or regulation adopted pursuant to this chapter; 
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47. That as a result of the foregoing, Respondent has failed to comply with 

Missouri Revised Statute section 3 32.32 .2. 

48. That Missouri Revised Statute section 332.321.3 gives Petitioner the authority 

to take disciplinary action against the dentist licensed to practice dentistry in the State of 

Missouri for violations enumerated in Missouri Re.irised Statute section. 332.321.2. 

WHEREFORE, based on the foregoing, Petitioner prays this Commission to enter 

an order finding that it has cause to take disciplinary action against Respondent or, 

alternatively, that this matter be set for an evidentiary bearing and for such. other relief as 

the Commission deems just and proper. 

NANCX R. WISDOM, L.C. 
ATTORNEY AT LAW 
POST OFFICE BOX 983 
1.07 WEST FOURTH STREET 
SALEM, MISSOURI 65560 

BY: 

#39359 

CERTFTCATE OF SERVICE 

:[ hereby certify that a copy of the above and. foregoing document was forwarded to Nicole L. 
Sublctt, Attorney for Respondent, P.O. Box 28, Je.Vmson City, MO, 65102, by regular U. S. Mail and via 
facsimile transmiasion to (5731636-71 19 on this "& day of ~ o v e f l r ,  2008. 
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